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Executive Summary
This report covers the main developments regarding the control of Unfair Trading
Practices (UTPs) in the food chain throughout Europe in 2016 and 2017.
It presents the most significant progress made within the framework of EU
institutions (Commission, Parliament and Council among others) and, moreover,
the main developments in Member States.
As regards the former, there have been nine (9) important developments in 2016
and 2017. Of these, the two main ones were undertaken by the European
Commission:
1) the start on the Inception Impact Assessment (IIA) to implement an EU
regulation that improves the functioning of the food supply chain (from 25
July 2017 to 22 August) and
2) the launch of a public consultation about this option (from 16 August to 17
November 2017).
As far as the first event is concerned, some 67 feedback responses were received
in which the stakeholders expressed their opinions on four options with varying
degrees of intervention (ranging from maintaining the status quo to drafting a
new EU regulation). The results clearly favour the implementation of an EU
regulation (75% of the opinions received). Of the total, approximately 50% were
in favour of complementing the (baseline) regulation with self-regulating
instruments.
With respect to the second most significant event, a public consultation was
opened from August to November 2017. Over 1,500 people responded to the
survey: 95% favoured the taking of measures against unfair trading practices in
the food chain and 87% felt that these measures must be implemented by the
European Union.
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The European Commission plans to submit a legislative proposal in the
first half of 2018 based on both results.
Moreover, it should be noted that from the analysis conducted by the IIA on the
67 responses received there is a group of countries that are more given to selfregulation, such as, The Netherlands and Belgium. Some competent authorities
also expressed reservations about EU regulations against the UTPs, as is the case
of

Poland

and

even

Spain.

Furthermore,

though

most

primary

sector

organisations favour an EU regulation, not all agree. Such is the case of the
Netherlands, Denmark and Belgium, where agricultural organisations have
expressed their disagreement with the drafting of a new EU regulation.
As far as the main developments are concerned at Member Country level:
1. The Spanish Agency for Food Information and Control (AICA) stands out
as the most active authority in terms of food chain control activities,
having conducted 1,698 inspections and proposed the imposing of 337
sanctions in the first half of 2017 (January to June).
2. Two countries increased their control activity in 2016 with respect to the
previous year (Slovakia and France). In Spain, though there as a drop in
inspections in 2016, there was a considerable rise in inspection activity in
2017. A similar pattern emerges in the Czech Republic (albeit with much
less cases in comparison to Spain). Other countries such as Germany, the
United Kingdom, Italy and Portugal showed no increase in control activity.
3. As in the previous year, priority was given to the fight against late
payments in several of the countries studied, with the French case
standing out, where in addition to the fines imposed, part of the sanction
includes the publication of the name of the penalised companies. In Spain,
41% of the sanctions were for late payments.

8

2nd Update report on the enforcement of trading practices'
regulations in the food chain in EU Member States. 2016-2017

4. There was a change in the regulatory model in Poland, which adopted a
specific food chain regulation with the National Competition Authority
(NCA) acting as the control body.
5. Regulations were strengthened in France (reinforcing the controls systems
against UTPs by increasing fines) and Germany (amendments to the Fair
Competition Defence Act).
6. Two court judgements were given that affect the Spanish case. In the first,
the Spanish Constitutional Court revoked certain AICA functions holding
them to encroach on the powers of Regional Governments. The second
sentence that affects the Spanish case was one given by the Court of
Justice of the European Union (CJEU) which found that the Spanish
regulation generally prohibiting selling at a loss (the Retail Act) contradicts
EU law.
7. An assessment was carried out in the UK on the effectiveness of the
Groceries Code Adjudicator (GCA), which proved to be positive. There is
ongoing debate as to the advisability of extending the range of the
regulation beyond that of direct supermarket suppliers.
8. After the change of model the previous year in Slovenia, 2017 saw a start
of the Food Chain Ombudsman office activities, an office that integrates
some of the features of the UK model with specific sanctions.
9. Slovakia has stuck with a model which publishes the names of companies
that are investigated and penalised.
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1.

Introduction

This report contains the main developments that have come about in 2016
and 2017 with respect to the

unfair trading practices' regulations

(hereinafter "UTPs") in the most representative EU member states as
regards this subject (i.e. France, Germany, Italy, Spain, the Czech Republic,
Slovakia and the United Kingdom, among others).
The first section deals with the main developments on a European scale
(basically the coming into operation of an inception impact assessment by
the European Commission (EC) on the possibility of implementing an EU
regulation to enhance the food chain), while the second section highlights
the main developments on a Member State scale in accordance with the
models they have in place.
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2. Background: Main developments on an EU scale

12

2nd Update report on the enforcement of trading practices'
regulations in the food chain in EU Member States. 2016-2017

2. Main developments on an EU scale
There were nine (9) important developments from October 2016 to
December 20171.
i.

On 19 October 2016 European Economic and Social Committee
members adopted an Opinion at the plenary session on 'Promoting a
fairer agro-food supply chain'.

ii.

On 14 November 2016 the report entitled "Improving market
outcomes - Enhancing the position of farmers in the supply chain" by
the Agricultural Markets Task Force (AMTF) attached to DG AGRI was
published.

iii.

On 12 December a meeting of EU agricultural ministers was held in
Brussels which called for the introduction of EU legislation to combat
unfair trading practices (UTPs).

iv.

On 9 January 2017 a hearing was held in the European Parliament at
which a number of organisations and politicians expressed their
support

for

DG

AGRI

Agricultural

Markets

Task

Force

recommendations (establishing an EU regulation).
v.

On

19

June

2017

the

European

Parliament's

Committee

on

Agriculture and Rural Development (AGRI) and the Ministers for
Agriculture from the Czech Republic, Slovakia and Slovenia made a
call to gradually adopt an EU food chain regulation.
vi.

26 July2017 The most important development has been the
publication by the European Commission of the Inception Impact
Assessment (IIA) on the possibility of implementing an EU regulation
to enhance the food chain. This initiative presented the setting up of
the mechanism to introduce the proposed legislation.

vii.

On 16 August 2017 the European Commission opened a public
consultation period. All EU citizens and organisations were given 12

1

Up to 6/12/2017
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weeks to take part in it (up to 17 November) by way of an on-line
questionnaire.
viii.

In

November

2017

the

European

Commission

launched

a

questionnaire for agro-food companies (up to 4 December 2017) on
unfair trading practices in the food chain to decide on which initiative
to adopt. Control authorities were also sent a questionnaire2.
ix.

On 5 December 2017 the European Commission Joint Research
Centre (JRC) published its literature review on methodologies,
impacts and regulatory aspects on unfair trading practices in the food
supply chain.

2

See Annexes 1 and 2
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Image 1: Main developments on an EU scale 2016-2017.
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•

(i) European Economic and Social Committee Opinion on
"Promoting a fairer agro-food supply chain” (19 October
2016)

With respect to the first important development, the European Economic
and Social Committee (EESC) highlights3 in its report the need to tackle
the weak position of more vulnerable players in the food supply chain by
putting an end to UTPs. These UTPs increase risk and uncertainty for all
operators along the food supply chain and therefore generate unnecessary
cost. The EESC acknowledges that avoiding UTPs alone would not make it
possible to solve the structural market problems in the food supply chain,
such as temporary market imbalances, the vulnerable situation of farmers,
etc.
The EESC calls once again on the Commission to adapt European legislation
to the specific features of the different parties in the food sector. The EESC
strongly supports the European Parliament's resolution of 7 June 2016
highlighting the need for framework legislation at EU level in order to tackle
UTPs of food retailers and some transnational companies and to ensure that
European farmers and consumers have the opportunity to benefit from fair
selling and buying conditions. The EESC believes that due to the nature of
UTPs it is both a requirement and a necessity to have EU legislation to
prohibit them. The EESC calls on the Commission and the Member States to
take swift action to prevent UTPs by establishing an EU harmonised network
of enforcement authorities with this aim, so as to create a level playing field
within the single market.
The EESC welcomes the creation of the EU-wide Supply Chain Initiative
(SCI) and other national voluntary systems, but only as an addition to
effective and robust enforcement mechanisms at Member State
level. However, there is a need to ensure that all stakeholders (e.g.
farmers and trade unions) can participate and that complaints can be
lodged anonymously. It is also necessary to establish deterrent sanctions.
3

https://webapi.eesc.europa.eu/documentsanonymous/eesc-2016-01870-00-00-ac-tra-es.docx
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In addition, such platforms should be able to react independently. The EESC
also proposes the establishment of an Ombudsman with regulatory powers
in pre-trial mediation. The EESC also calls for an effective ban on food
retailers selling below cost price and calls for the protection and
guaranteed anonymity of whistle-blowers who expose UTPs.
(ii) Publication of the report "Improving market outcomes Enhancing the position of farmers in the supply chain" by the
Agricultural Markets Task Force (14-11-2016).
As regards the second important development, the Agricultural Markets
Task

Force

(hereinafter

the

"AMTF")

submitted

its

report

to

the

Commissioner for Agriculture and Rural Development, Phil Hogan 4,5 . This
Task Force was set up to study solutions to the extreme volatility currently
in EU agricultural markets and to contribute to guaranteeing a more viable
future for farmers and their cooperatives. Among the recommendations
made in the report the following are particularly noteworthy:
a) that new regulations be introduced on an EU-wide basis to tackle
some unfair trading practices (UTPs), and
b) that effective enforcement regimes be put in place in Member
States (such as, for example, resorting to an “adjudicator”).
According to the AMTF, the voluntary initiatives have been useful, but
have only been a limited success and do not suffice to put a stop to UTPs.
The Task Force, which is made up of twelve independent experts, reflects
growing concern about the food chain and, particularly, about the position
of producers in the same. Accordingly, the Task Force was asked to
examine several important issues with a view to improving the position of
farmers in the food chain.

4
5

https://ec.europa.eu/agriculture/sites/agriculture/files/agri-markets-task-force/improving-markets-outcomes_en.pdf
Source: http://europa.eu/rapid/press-release_IP-16-3658_es.htm
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On receiving the report, the result of ten months' work, Commissioner
Hogan confirmed that there is a need to strengthen the role played by
farmers in the food chain to ensure they get a fair return for their produce.
Moreover, he said that it was a priority of his to strengthen the voice and
position

of

farmers.

He

said

that

they

would

consider

the

AMTF

recommendations right away on how to achieve this objective to deliver an
appropriate policy response (European Commission6, 14 November 2016).
Amid concerns that farmers are bearing the brunt of price volatility and
prolonged periods of low prices, the Task Force's report concludes that the
policy framework governing the supply chain "can and should be further
improved." Among the other conclusions, the report calls for new rules at
EU level to cover certain Unfair Trading Practices (UTPs), as well as the
implementation of effective enforcement regimes in Member States such as
through the use of an Adjudicator.
The report emphasises that while voluntary initiatives have been
useful,

they

independent

have

fallen

enforcements.

short

of

introducing

Accordingly,

it

adds

effective
that

and

framework

legislation should, therefore, be introduced at EU level as well as supporting
effective enforcement regimes in Member States (such as through the use
of an Adjudicator).

(iii) Meeting of Agriculture Ministers in the Council of the European
Union (12/12/2016)
On 12 December 2016 the Council, led by the Slovak Presidency, adopted
conclusions on strengthening the position of farmers in the food supply
chain and tackling unfair trading practices7.
The Council acknowledges the importance of a well-functioning food supply
chain and expresses concern about the vulnerability of farmers in this
6

Source: http://europa.eu/rapid/press-release_IP-16-3658_es.htm
Source:
http://www.consilium.europa.eu/en/press/press-releases/2016/12/12/conclusions-food-supply-chain/;
http://www.consilium.europa.eu/media/22604/st15508en16.pdf
7
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context, despite multiple efforts to improve their situation. The conclusions
suggest solutions that the Commission and member states could put in
place to guarantee, among others, that risks are shared more equally along
the supply chain, contractualisation is enhanced, and market transparency
and risk management improved.
The Council underlined the importance of a level-playing field for all those
involved in the supply chain that could be achieved by a common European
legislative framework.
The conclusions also call on the Commission to undertake an impact
assessment with a view to proposing an EU legislative framework or other
non-legislative measures to address unfair trading practices which respects
the principle of subsidiarity and safeguards well-functioning national
systems.

(iv) Public hearing at the European Parliament (9-1-2017)
At a public hearing held in the European Parliament in Brussels (9
January 2017), a number of political organisations and other stakeholders,
together with several leading politicians expressed their support for AMTF
recommendations made by the EU Agri Markets Task Force to improve
farmers weak position in the food chain to ensure that they get a fairer
share of the price paid by consumers.8
For example, the Copa-Cogeca President Martin Merril, expressed support
for EU legislation to help fight UTPs in the food chain. Moreover, he stated
that, were an independent, third party ombudsman put in place, he/she
must impose the corresponding sanctions when there is non-compliance.
Box 1Statements made by Martin Merril, the COPA–COGECA President (9-1-2017)

“Facts clearly indicate that European farmers are not getting a fair share of the
price paid by consumers. Analysis shows that the share farmers get dropped from
8

Source: http://www.copa-cogeca.be/Download.ashx?ID=1607147&fmt=pdf
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31% in 1995 to just 21% in 2011. Copa & Cogeca consequently support the main
recommendations of the group chaired by Cees Veerman, although we believe they
could have gone further" […]
“For us, an EU framework law is vital to curb UTPs – something we have long been
calling for - so that operators are sanctioned when they break EU law.”.
Source: COPA-COGECA, 2017.

EuroCommerce (retail business) representatives have another perspective,
denying as they do any need for European-level legislation9. To a certain
extent they agree with the AMTF conclusions, but not as regards the UTP
issue. They claimed that the figures are wrong and that a debate is required
as to how retailers and farmers can collaborate. Moreover, they insisted
that a general European regulatory framework will not protect farmers
against UTPs.
For his part, the EU Commissioner for Agriculture, Phil Hogan replied that
given the fact that 20 Member States are taking their own measures means
that there is indeed a serious problem.

(v) Debate at the European Parliament's Committee on Agriculture
and Rural Development (19-6-2017)
On

19

June

2017,

the

European

Parliament's

Committee

on

Agriculture and Rural Development organised a joint debate. In addition
to European Parliament Members (MPE) and several stakeholders, the
Commissioner for Agriculture and Rural Development, Phil Hogan, and the
Commissioner for Competition, Margrethe Vestager, also attended. A
number of MEPs called for EU legislation to put an end to UTPs in the food
chain10.

9

Source: http://www.eurocommerce.eu/resource-centre.aspx#PressRelease/10168
Source: http://www.copa-cogeca.be/Download.ashx?ID=1680821&fmt=pdf

10
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At that same meeting, Gabriela Matečná (the Slovakian Minister for
Agriculture), Marián Jurečka (the Czech Minister for Agriculture) and Dejan
Židan (the Slovene Minister for Agriculture) submitted a non paper entitled
"Better Functioning of the Food Supply Chain: addressing unfair trade
practices (UTPs) and improving the position of farmers”. This document
argues for a European-level regulatory framework to tackle UTPs in the food
chain11.

(vi) Publication of the inception impact assessment by the European
Commission (25-7-2017 - 22-8-2017)
On 26 July, the European Commission published the Inception Impact
Assessment (IIA)12 on an initiative to enhance the functioning of the food
supply chain.13 The IIA establishes a series of objectives and policy options,
particularly concerning the UTPs, cooperation with producers and market
transparency.
Agriculture Commissioner, Phil Hogan, stated that "the publication of the
inception impact assessment and the forthcoming publication of the public
consultation are two concrete steps towards addressing the shortcomings in
the food supply chain which impact adversely on the producer, who is the
key element in the chain and without whom there would be no chain. I
encourage all interested parties to participate fully in this initiative, which I
am confident will have a positive impact on the position of the farmer in the
chain" (EC, 26-7-2017).
The Commissioner went on to note that "the importance of the position of
the farmer in the food chain was recognised in a Eurobarometer survey in
October 2015, in which it was identified as one of the two highest priorities
for citizens concerning the CAP, and in the recent public consultation on the
modernisation and simplification of the CAP, in which 96 per cent of

11

http://www.europarl.europa.eu/news/en/press-room/20170619IPR77727/eu-law-essential-to-fight-unfair-trading-infood-chain
12
Source: http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471_en
13
Source: https://ec.europa.eu/info/news/inception-impact-assessment-food-supply-chain-published_es
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respondents said that improving the position of farmers in the value chain
should be an objective of the CAP" (EC, 26-7-2017).
The Commission proposal focuses on three issues:
A) unfair trading practices;
B) cooperation between producers and
C) market transparency.

The Commission presents four (4) options as regards unfair trading
practices14:
1) Keep the status quo (option 1)
2) Issue non-legislative guidelines and recommendations (option 2)
3) Establish EU legislation (option 3)
4) Establish minimum framework legislation to combine with selfregulating instruments

Option (1): keep the status quo
The baseline option would be to keep the status quo. UTPs would continue
to be subject to Member States' varying legislation – to the extent it exists.
The Supply Chain Initiative (SCI) would continue to operate and be further
developed.
Option (2) Issue non-legislative guidelines and recommendations
EU-wide non-legislative guidelines and recommendations to Member States
on how to tackle UTPs in the food supply chain would be issued. This could
foster a common understanding of what practices are considered to be
unfair and should not be applied. Guidelines and recommendations could

14

http://ec.europa.eu/info/law/better-regulation/initiative/40090/attachment/090166e5b3fb4b7e_en
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also clarify to Member States the core elements of effective national
enforcement mechanisms, and help address the 'fear factor'. Furthermore,
they could be used to promote regular exchanges of information and best
practices between the national authorities.
Option (3) Develop and implement EU-wide legislation
EU framework legislation would be introduced to protect weaker operators
in the food supply chain. Specific manifestly unfair trading practices could
be prohibited and common minimum enforcement standards could be
introduced at EU level to complement national legislation and the Supply
Chain Initiative. The scope of this legislation, both in relation to the UTPs
prohibited and minimum enforcement requirements, could be based on the
approach outlined in the AMTF's report. The rules would protect individual
farmers, SME processors and their associations, also giving them the right
to insist on a written contract in transactions with non-SME business
partners. This option could also cover coordination mechanisms for Member
States' enforcement authorities.
Option (4) Establish a (minimum) EU framework legislation to
complement voluntary self-regulating instruments
Minimum framework legislation for the whole food supply chain would be
introduced. It could cover common general criteria for what is to be
considered a UTP in the food supply chain thus giving Member States the
leeway to apply these criteria in their national systems. It could require
every Member State, on the basis of the general principles, to help
stakeholders draw up a 'code of conduct' and make the compliance with this
code mandatory (like the United Kingdom model). Combining self-regulation
with a regulatory element could make it more likely that all concerned
stakeholders would participate in the dialogue and could help build the trust
needed between the actors in the chain. Legislation could further contain
binding minimum criteria for national enforcement as under Option 3.
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Stakeholders sent comments on the four options from 25 July to 22 August.
Sixty-seven (67) contributions were submitted, a record in terms of
feedback to inception impact assessments (Table 1 shows the positions of
some entities at EU level). Contributions were received from Member States,
farmers' groups and agricultural organisations, processors, retailers, NGOs,
universities and trade unions, among others. A strong majority favoured the
establishing of a common EU framework/focus to tackle food chain
functioning15.

Taking into account those European organisations and Member State
governments that expressed an opinion on the UTP issue and the work done
by the EU Commission, we see that there is a strong preference for the
introduction of an EU-wide framework (option 3 or 4), with 75% in favour
(Graph 1). Keeping the status quo (option 1) does not represent a
favourable scenario, but the European Commission will have to assess
which one of options 3 and 4 may be most desirable to tackle UTPs.
Nevertheless, the first task to be done is to assess public consultation
contributions.

15

Source:
https://ec.europa.eu/info/news/stakeholders-favour-eu-approach-make-food-supply-chain-fairer-shownpreliminary-feedback_en
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Graph1 The positions of organisations and EU countries as regards the 4 options given in the
European Commission IIA to tackle the UTPs (61 contributions)

Indiferente entre
opción 1 y 2
13%

Opción 1: status
Opción 2:
quo
directrices y
5%
recomendaciones
no legislativas
7%

Indiferente entre
opción 3 y 4
8%

Opción 3:
legislación
europea
33%
Opción 4:
normativa +
instrumentos
voluntarios
34%
Source: drafted by the authors on the basis of the opinions expressed concerning the IIA.
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Diagram 1 Positions of different organisations, from keeping the status quo to introducing an EU regulation
Option 1
Keep the status quo

Option 4

Option 2

Option 3

Issue non-legislative guidelines
and recommendations

Develop and implement EU-wide
legislation

Establish a (minimum) EU framework
legislation and self-regulating
instruments

EuroCommerce
(EU),

European Brands
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EFFAT (EU),

CLITRAVI (EU),

Federal Agricultural
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(DE),

Department for
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and Rural Affairs
(UK),

ECVC (EU),

European Dairy
Association (EU),

Handelsverband
Deutschland (DE)

Boerenbond (BE),

COPA-COGECA (EU),

COOP (FR),

Consumer
Protection and
Competition Office
(PL)

EUCOFEL (EU),

FRSEA Brittany (FR),

EEB (EU),

ASSICA (IT),

Fairtrade Germany
(DE),

NFU & NFUS (UK),

CONFAGRI (PT),

NPA (UK),

FEEDBACK (UK),

Ulsters Farmers
Union (UK),

Ministry of
Agriculture (ES),

Swedish Farmers'
Federation (SE),

Department of
Agriculture Regional
Government of
Andalusia (ES),

Ministry of
Agriculture (PL),

FEPEX (ES),

Delegations from CZ,
BG, SI, SK, LT, LV and
HU

Between option 1 and 2
1. Ministry of Foreign Affairs (NL),
2. Retail Trade Association (NL),
3. LTO (NL),
4. Agriculture and Food Board (DK)
5. Finnish Trade Federation (FI),

SOMO (NL),

House and Ministry
of Agriculture (AT),

Department of
Agriculture (IE), Irish
Co-operative
Organisation Society
(IE)

Between option 3 and 4
1. IndustriAll (EU),
2. European Public Health
Alliance (EU),
3. Spanish National
Authority for Markets
and Competition (ES):
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Table 1 The positions of EU organisations based in Brussels

Type of organisation

Organisation

Feedback and conclusions

Trade union. European
Federation of Food,
Agriculture and
Tourism Trade Unions
Company/business
organisation. Liaison
Centre for the Meat
Processing Industry in
the EU

(EFFAT)17

There must be a legally binding instrument with a credible,
independent enforcement mechanism providing protection,
remedy and preserving confidentiality with respect to the sources
of the complaint. Response in accordance with EESC Opinion (i).
CLITRAVI suggests the European Commission should establish a
network of "enforcement authorities" able to work with common
rules. These common rules, even though general ones, should be
decided at EU level.

Insufficient

Option 3

A number of
important
drawbacks + no
proof of
effectiveness

Option 4

(CLITRAVI)18

SCI opinion16

Trade union

IndustriAll European
Trade Union19

The EU must regulate UTPs in all industrial sectors, not only in
the agro-food sector. Preference for a legislation framework.

Fails

NGO. Farmers and farm
workers

European
Coordination Via
Campesina (ECVC)20

There should be a broad and binding regulation and a single legal
approach for the whole EU. In this sense, option 3 should
explicitly include a EU control and sanction organism, not only
the possibility of coordination between mechanisms in Member
States.

Insufficient

Company/business
organisation. Food
industry business
association

Primary Food
Processors21

Legislative action and mandatory provisions in this field bears the
risk of setting up a regulative framework source of additional
complexities and burden without fully getting rid of bad
behaviour and unfair practices in the chain.

Company/business
organisation. Dairy
industry business
association
Agro-food cooperatives

European Dairy
Association22

UTPs should be dealt separately to the CAP. The possibility of an
ombudsman has not been integrated in the IIA. However, the
role and responsibilities of such an EU UTP Ombudsman would
have to be carefully and clearly described.
They favour EU framework legislation that includes the

COPA-COGECA23

Preferred
option

Option 3 or
option 4
Option 3

Option 1 or
option 2

Insufficient

Option 4

Unsuccessful;

Option 3

16

Supply Chain Initiative
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2416_en
18
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2429_en
19
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2484_en
20
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6597_en
21
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6726_en
22
http://ec.europa.eu/info/law/better-regulation/feedback/6733/attachment/090166e5b48bd427_en
17
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Type of organisation

Organisation

Feedback and conclusions

SCI opinion16

prohibition of UTPs, as well as control mechanisms combined
with deterrent sanctions.

they have not
signed.
AIM encourages
European Retail
Alliances and
national buying
groups to
register in the
Supply Chain
Initiative.
Insufficient

Company/business
organisation. Business
association (brand
goods)

European Brands
Association24

AIM strongly supports the idea of creating a network of national
authorities to share best practices. The European Commission
should wait on the results of setting up an independent SCI
president to establish the trust required among the business
partners before taking any legislative measures.

Company/business
organisation. European
Fruit and Vegetables
Trade Association

EUCOFEL25

To achieve a level playing field in international trade, the EU
framework legislation would need to cover all supply chains
ending in the EU. Failing this, introducing an EU framework
legislation could render import trade even more attractive for
certain operators, and would most probably result in distortion of
trade.

NGO alliance (health)

European Public
Health Alliance26

The Commission should add consideration whether UTPs could
prevent the entry onto the market of new suppliers or new
products that offer healthier options to citizens. This could
warrant more robust action among the presented policy options
i.e. 3 or 4.

Company/business
organisation. Food and
drink business
association

FoodDrinkEurope27

The European Framework Directive should have a legal basis
which would ensure that the entire food chain is covered; not
undermine the collaboration between suppliers and purchasers;
avoid over regulation; focus on methods of agreement and
practices and not on pricing; and reflect the range of national
initiatives.

Preferred
option

Option 2

Option 3

Option 3 or
option 4

It is vital that
this EU
Framework
Directive reflect
SCI principles
and
complement
these.

23

http://ec.europa.eu/info/law/better-regulation/feedback/6741/attachment/090166e5b48e6330_en
http://ec.europa.eu/info/law/better-regulation/feedback/6738/attachment/090166e5b48c7c67_en
25
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6748_en
26
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6754_en
27
http://ec.europa.eu/info/law/better-regulation/feedback/6759/attachment/090166e5b4916c78_en
24
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Type of organisation

Organisation

Feedback and conclusions

Company/business
organisation. SME
business association

UEAPME28

Not only farmers suffer from UTPs. They happen along the whole
food supply chain from farm to fork and we urge the Commission
to continue to apply a holistic approach to them.

Company/business
organisation. Business
association (wholesale
and retail business)

EuroCommerce29

Regulating alleged unfair trading practices (UTPs) at EU level is
not the right tool to address issues related to farmers’ incomes,
competitive position or ability to embrace future market
challenges. We furthermore do not see added-value of further EU
level regulation as all member states have basic regulation
covering contractual relationships and a significant majority have
adopted complementary schemes to address alleged UTPs,
including enforcement provisions.

NGO network and
associated
environmental entities

European
Environmental
Bureau30

SCI opinion16

It works well

Two disadvantages: (i) The resolution mechanism of the Supply Unsuccessful
Chain Initiative (SCI) is presented in this initiative as a good tool
at the service of the weak parties suffering from unfair trading
practices to claim justice; (ii) To achieve the desired goal, it is
wiser to protect all farmers independently of their origin, and not
only farmers and other weak parties within the EU.
Source: drafted by the authors on the basis of the opinions expressed concerning the IIA.

Preferred
option

Option 1 or
alternatively
option 2

Option 3;
though it
should be
global in scope

28

http://ec.europa.eu/info/law/better-regulation/feedback/6767/attachment/090166e5b492e1cd_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6772_en
30
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2328_en
29
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(vii)

EU

public

consultation

(16/8/2017

to

17-11-2017)

(publication of results on 6-12-2017)
Subsequent to that which was observed in the inception impact assessment,
the European Commission opened a public consultation process in which it
put forward the possibility of designing legal measures to regulate UTPs31;32.
Farmers, citizens and other interested stakeholders were invited in this
consultation (by means of an on-line questionnaire) to contribute their
comments, to which end they were given a 12 week deadline in which to do
so (16 August 2017 – 17 November 2017) 33,34.
The results of this consultation were published on 6 December 201735. Of
the most noteworthy, the following deserve special mention:
a) Over 1,500 people responded to the consultation (food chain
stakeholders and public authorities)
b) Ninety-five per cent (95%) of respondents agreed or partially
agreed that action should be taken to address UTPs
c) Eighty-seven per cent (87%) believed this action should be
taken by the European Union
Based on these results, the European Commission expects to make
legislative proposals on tackling unfair trading practices in the first
half of 2018.

31

https://ec.europa.eu/info/consultations/initiative-improve-food-supply-chain_en
Source: http://www.europapress.es/economia/noticia-bruselas-estudia-disenar-nuevas-medidas-combatir-practicascomerciales-desleales-cadena-alimentaria-20170816162919.html
33
Source: https://iegpolicy.agribusinessintelligence.informa.com/PL213057/Food-supply-chain-proposal-coming-in-2018
34
Source: https://iegpolicy.agribusinessintelligence.informa.com/PL212833/EU-executive-working-on-draft-legislationto-crackdown-on-unfair-trading-practices
35
https://ec.europa.eu/info/news/strong-majority-stakeholders-back-european-union-action-support-farmers-foodchain_en
32
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(viii) Questionnaire for agro-food companies and control authorities
In November 2017, the European Commission launched a questionnaire for
agro-food companies36, on unfair trading practices in the food chain 37. By
means of this questionnaire aimed at market operators (private primary
production companies, processing, distribution and wholesale and retail
trade), the Commission seeks to compile additional, specific and quantified
information about current UTPs in the EU food supply chain and the cost
and damages being caused by these. Reply anonymity is ensured. Moreover,
it is also possible to attach documents to the reply being submitted.
December 4 was the deadline to submit completed questionnaires.
Control authorities were also sent a questionnaire38. Depending on the input
from

the

questionnaire

and

the

public

consultation,

the

European

Commission will present a legislative proposal to enhance the food supply
chain39,40.

(ix) Publication of the JRC Report on methodologies, impacts and
regulatory aspects on UTPs (5-12-2017).
This report constitutes a compilation of the main issues raised by the
speakers at the workshop jointly organised by the Directorate-General for
Agriculture and Rural Development and Joint Research Centre (JRC) on
'Unfair trading practices in the food supply chain' held in Brussels between
17-18 July 2017. The workshop discussions addressed the following four
topics41:

36

https://ec.europa.eu/eusurvey/runner/f0db75c5-d013-801a-051f-b7a9c2b2a8bb
Source:
http://www.financialfood.es/default.aspx?where=4&id=1&n=26572;
https://ec.europa.eu/eusurvey/runner/f0db75c5-d013-801a-051f-b7a9c2b2a8bb.
38
See Annexes 1 and 2 (provided by AICA)
39
Source: https://iegpolicy.agribusinessintelligence.informa.com/PL213057/Food-supply-chain-proposal-coming-in-2018
40
Source: https://iegpolicy.agribusinessintelligence.informa.com/PL212833/EU-executive-working-on-draft-legislationto-crackdown-on-unfair-trading-practices
41
Source:
https://ec.europa.eu/jrc/en/publication/unfair-trading-practices-food-supply-chain-literature-reviewmethodologies-impacts-and-regulatory
37
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(1)

The strengths and weaknesses of methodologies applied in
the literature to analyse UTPs;

(2)

The empirical evidence on the socio-economic impacts of
UTPs;

(3)

The regulatory aspects and enforcement costs of UTPs; and

(4)

The way forward to better understand UTPs in food supply
chains.

The main conclusion42 to be drawn from the report would seem to be that
there is no general consensus on how to tackle UTPs.
1) Arguments against regulation:
a. Policies to tackle UTPs could have undesirable and adverse
outcomes given the scarce information available on this issue.
Even though there are several arguments as to why UTPs can
have a negative impact for different agents operating at
different stages along the agro-food supply chain, empirical
evidence is very thin on the ground and is not unambiguous.
Despite public interest, the limited information on UTPs points
to the need for further research.
b. UTPs could be constrained by other means than direct
regulation. Informal relationships, network effects, competitive
market pressures, and long run considerations may limit UTPs
in the absence of formal regulations, with the fear being that
formal regulations may crowd out less formal means of
addressing UTPs.
c. It seems important to remember that something which is
considered 'unfair' does not need to be inefficient, and vice
versa.
42

Source:
https://publications.europa.eu/en/publication-detail/-/publication/924dbb04-db00-11e7-a50601aa75ed71a1/language-en
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d. If countries differ in terms of their attitude towards UTPs and
suppliers can discriminate between different markets, then
consumers in countries with stricter regulations on UTPs will
suffer.
e. The Supply Chain Initiative (SCI) has had only limited success,
mainly owing to the lack of support from important actors (e.g.,
Copa Cogeca).
f. There is scarce evidence to conclude unambiguously that
specific UTP targeted regulations is justified, and much less at
EU level.
The authors who have put forward these arguments, propose the
following actions before developing any EU regulation:


Clearly define UTPs and provide an exhaustive list of what can
be considered as such.



Establish a European adjudicator that can receive confidential
complaints from across the Union, aggregate them and then
refer them to the appropriate national authority, where the
necessary action and sanctions will be taken.



The Supply Chain Initiative should be preserved, but not as an
organisation primarily focused on UTPs, but more as a platform
in which the actors from across the food supply chain come
together to discuss growth opportunities.

2. Arguments in favour of EU regulation: Harmonisation in the EU would
bring four potential benefits:

a) It would allow for the regulation of transboundary phenomena.
b) It would be a step towards a more complete common market,
whereby competition takes place under the same conditions.

c) It would generate economies of scale in administration.
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d) It would lead to transaction cost savings. Under uniform
Community

rules,

firms

and

citizens

must

not

spend

on

information costs.
Moreover, the report provides a classification of the different EU regulator
frameworks. While the problem of UTPs is universal, Member States have
decided to legislate the issue in divergent ways. Within the category of
countries that have introduced specific legislation, different enforcement
models of those rules are being used. Report authors classify countries in
terms of the stringency with which they handle UTPs. They take into
account several criteria, for instance, if the Member States have set up
dedicated agencies to control and sanction UTPs; if the agencies involved
can

receive

confidential

reports;

if

enforcement

is

undertaken

by

competition authorities or by the civil court system; and also they consider
whether or not a Member State has a platform or voluntary code on UTPs
(in addition to legislation).
Spain ranks quite high among the EU-28, as it is one of the top five (5)
countries with the toughest control authority powers and degree of
coverage (along with France, the United Kingdom, Croatia and Hungary).
Though it does well in terms of control authority powers and self-regulating
mechanisms, the Spanish situation is considered to have low coverage (as
the specific legislation covers 27% of the UTPs analysed in the document).
In fine, the JRC report underscores a lot of unanswered questions.
Obviously, there is currently a serious debate going on about UTPs, but one
which precludes coming to any clear conclusions, particularly as regards
policy recommendations. Nevertheless, the workshop showed that a decent
level of information has been gathered and that there are relatively welldefined avenues that need to be explored to find more appropriate answers
to UTP challenges in the food chain.
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3. Main developments in Member States according
to the Member State type of regulatory model
(selected cases)
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3. Main developments in Member States according
to the Member State type of regulatory model
(selected cases)
This section presents the main developments in the most representative EU
Member States in terms of UTP control in the food chain and which were
analysed in depth in the “Informe sobre la aplicación de regulaciones de las
prácticas comerciales en la cadena alimentaria en los países de la UE”
(Report on the enforcement of trading practices' regulations in the food
chain in EU Member States) and later updated in the “first update report” on
the same published in December 2016 (AICA). These countries are: France,
Germany, Spain, the Czech Republic, Slovakia, the United Kingdom, Italy
and Portugal43; in addition to these countries a brief description is presented
of advances in other cases.
It should be pointed out that the analysis focuses on the authority in charge
of UTP control in the food chain in the aforementioned countries.
Accordingly, the main sources of information are the Control Authorities
themselves (annual reports, periodical reports and their website), which are
further complemented by press news and other specific studies on the topic.

43

No relevant UTP data have been found for these two cases
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3.1. Comparative analysis of the actions taken by each
authority in the selected countries
Table 2 shows the development of actions taken by UTP control authorities
in France, Germany, Italy, Spain, Portugal, the Czech Republic, Slovakia
and the United Kingdom from 2015 to 2017. As can be seen from this table,
there are two countries (France and Slovakia) that have increased their
control activities in 2016 (in comparison to 2015), whereas in others they
have either remained unchanged (Germany44) or dropped in number (the
Czech Republic, Italy, Portugal, the United Kingdom). The differences of
magnitude between countries should be pointed out. In Spain, there was a
drop in inspections, reports and proposed sanctions in 2016 with respect to
the year before. However, a big jump can be seen in 2017 as regards
inspections and proposed sanctions.
As it can be seen in this table, the Spanish Agency for Food Information and
Control (AICA O.A.) is once again (2017) the most active of all those cases
analysed in terms of specific food chain actions.
Moreover, control of periods of payment becomes particularly important
(generally speaking all apply Directive 2011/7/EU, which sets the
deadline from 30 to 60 days). France has given greater priority to this
issue. His country has been implementing a late payment plan since
2015 that has translated into a reinforcing of the control authority
inspection

actions

(General

Directorate

for

Competition

Policy,

Consumer Affairs and Fraud Control –DGCCRF-) and of the sanctions,
which includes publishing the name of the sanctioned companies. In
2016, 17 fines for companies were published (totalling €2.8 million),
three (3) of which are agro-food ones (involving sanctions of over
€100,000).

In

2017,

20

fines

for

companies

were

published

44

The number of new cases remains stable, but there is a rise in the number of closed cases in 2016 (42 vs. 20 in
2015)
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(amounting to €4.5 million in fines), one of which is related to the
food chain (Syngenta – €350,000 in fines). Comparatively speaking,
it should be pointed out that the actions taken in the case of Spain
are specific to the food chain, whereas in the French case, they are
spread over all sectors.
The control of periods of payment has gained particular weight in Spain,
where 41% of the infringements detected 45 were related to this issue.
Control of periods of payment in Slovakia is also notable, though with a
relatively lower number of files related to UTP control.

45

Aggregate figures from 2014 to 2017
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Table 2 Summary of 2014-2016 actions. Germany, France, Portugal, Italy, Spain, Slovakia, the Czech Republic and the United Kingdom

Points analysed

Models

Regulated by a general cross-sector regulation

Regulated by a specific food
sector regulation (entire
chain)

Control
Authority
Dependence

Competition

Competition

Ministry of
Agriculture

Ministry of
Agriculture

Competition

Italy

Spain

Slovakia

Czech
Republic

Country
Information
on:

Inspections /
proceedings

France

Portugal

General actions related to all sectors

2015

14 new
proceedings
opened; 20
proceedings
closed

2016

15 new
proceedings
opened; 42
proceedings
closed

12,565 checks47
on 3,818
establishments

13,356 checks on
3,811
establishments

Independent
authority 46
United
Kingdom

Specific actions related to the food chain
754
Inspections;
67 reports

9 inspections;
4 new
proceedings
opened;

15 reports
received; 3
new
proceedings
opened

2 proceedings
opened, none
closed

No
information

541
Inspections,
53 reports
received,

32
Inspections (17
proceedings
opened)

No
proceedings

2 proceedings
closed

No
information

No
information

1,698
inspections,
38 reports
received48

4149
inspections (10
proceedings
opened)

Four
proceedings
opened (from
20 to 25 prior
proceedings in
progress)

No information

106 sanction
files and 293
sanctions

10 sanction
files (€1.11 M)

No fines

No closed
proceedings

56 proposed
sanctions

19 sanction
files (€1.2 M)

The Kaufland
case is going
through high

2 proceedings
closed No
sanctions, the

498
companies
audited; 40
proceedings

One
proceeding
opened.

No
information

No
information

No information

2015

The only
sanction
proposal for
a food case
(Edeka
case) was
reversed by
the
Düsseldorf
High Court.

23 civil law
rulings
(€2.58 M); 45
criminal law
rulings
135 fines for late
payments
(€4.3 M): the
name of the six
main late
payment
companies were
published
(1 agro-food).

€420,000 in
fines

One of the
cases
investigated
was set
aside and
the other
was
sanctioned
with a fine
amounting
to €49,000.

2016

The National
Competition
Authority

13 civil law
rulings
(€150,000 with

No
information

No
information

2017

Sanctions /
sanction files /
rulings

Germany

Ministry of Economy

Regulated by a specific food sector regulation
(restricted chain)

46

It should be pointed out that it reports to the Ministry of Economy.
Control actions
48
Up to 30 June 2017
49
Up to October
47
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Points analysed

Models

Regulated by a general cross-sector regulation

Regulated by a specific food
sector regulation (entire
chain)

Control
Authority
Dependence

Competition

Competition

Ministry of
Agriculture

Ministry of
Agriculture

Competition

Italy

Spain

Slovakia

Czech
Republic

Country
Information
on:

Germany

France

Portugal

General actions related to all sectors
(NCA)
appealed the
EDEKA in
federal
courts.

2017

Ministry of Economy

No
information

Regulated by a specific food sector regulation
(restricted chain)

court
proceedings

No
information

authority 46
United
Kingdom

Specific actions related to the food chain

the obligation to
return
€76.9 million to
suppliers)
228 fines for late
payment
(€10.9 million)
(€1.1 million in
the food chain)
Up to October,
20 fines were
published for late
payments to the
order of
€4.5 million (1
company linked
to the food chain
was fined
€350,000).

Independent

No
information

337 proposed
sanctions50.
686
aggregate
sanctions up
to 30-6-2017
totalling
€8.2 million

11 sanction
files51

Two rulings,
no fines.

authority issues
recommendations
that are later
followed up on

No information

Source: Drafted by the authors on the basis of the information published by each Control Authority (annual reports and website information)

50
51

Up to 30-6-2017
Up to October 2017
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The following table shows what type of infringements are sanctioned most
frequently by each control authority. It can be seen here that UTP control
figures in all cases, albeit at different intensities. Thus, for instance, in
Slovakia, the Czech Republic and Spain, most case files are due to UTP
control. In France, actions focus on both UTP control as well as payment
periods.

Table 3 Types of UTPs most frequently identified by control authorities
Countries

Payment periods

Competition

UTPs

France
(2016) (all
sectors)

228 fine
proceedings
amounting to
€10.9 M (165
notified, €6.5 M; 63
in progress €4.4 M)

The UTP control
(for all sectors)
forms part of
DGCCRF missions
13 civil and
commercial law
rulings (dropping
since 2015).
€150,000 in civil
law fines and
€496,731 in
criminal law fines

Slovakia
(2016)

10 sanction files
that include
exceeding payment
periods

18 case files for
UTP

United
Kingdom
(2016)
Czech
Republic
(2017)
Spain
(aggregate
from 2014 to
June 2017)

Germany

Selling below cost
price

2 case files in 2017

1 case that sought
several payments
from suppliers
4 investigations
41% of the
infringements are
for exceeding
payment periods
(aggregate)

59% of the
infringements are
for UTPs (including
having more than
one infringement)
All the proceedings
opened are centred
on abusive
practices (abusing
the dominant
position)

31% of the
infringements are
for selling below
cost price (passed
on to Regional
Governments)

One case under
court proceedings
since (2014). A
report was
published in 2017
on raw milk
delivery conditions
in which potential
UTPs were detected

Source: Drafted by the authors on the basis of the information published by each Control Authority (annual reports and
website information)
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3.2. Detailed analysis of each Member State according to the
models in place
Regulated models:
Regulation applicable to any economic sector, control authority:
National Competition Authority -NCA-

Germany
We have come across 4 important developments in Germany:


The first one is the admission of the remedy of appeal submitted by
the German National Competition Authority (Bundeskartellamt) 52
(hereinafter the "ANC") to the Federal Court of Justice against the
judgement of the Düsseldorf Regional High Court in the proceedings
taken against the company EDEKA (2014).



The second development consists of the publishing in June 2017 of a
report on the German NCA activities in 201653. It is reported therein
that 66 case files/proceedings were dealt with/taken for all economic
sectors, 15 new ones having been opened in 2016 while the
remaining 42 were closed that year. In comparison to 2015, the
figure for new proceedings remains stable, but there was a significant
drop with respect to 2013 (42 that year).

52
53

Specifically, the UTP control on food products is conducted by the Second Division of this body.
http://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Jahresbericht/Jahresbericht_2016.html?nn=5808430
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Table 4 Proceedings taken by the German NCA to control abusive practices54
Abusive practices

55

2013

2014

2015

2016

Proceedings opened

43

23

14

15

Proceedings closed

50

29

20

42

Carried over from the
previous year

85

78

72

66

Source: Bundeskartellamt activities' reports (2013 - 2016)



The third most notable development was the ninth amendment to the
Competition Act (adopted in 2017). This amendment, which came
into force recently, has made the Competition Act more effective and
granted the NCA new powers to protect consumers, particularly to
reduce regulatory restrictions on new markets related to the digital
economy.
o

The following stand out among the main changes: a) Making it
easier to open “sector inquiries” when there is evidence of
practices

that

infringe

upon

consumer

rights,

b)

that

companies involved in cartels can no longer avoid fines by
implementing restructuring measures and c) tightening of
control provisions related to abusive practices in the food retail
sector (Annual Report 2016, Bundeskartellamt 2017, Page 3;
and Bundeskartellamt press releases on its website).

o As

regards

changes

(“Anzapfverbot”),

we

that

find

that

affect

abusive

practices

the

amendment

contains

reforms or clarifications concerning the review of abusive
practices under competition law. Here, it has been made clear
that even a request for the granting of an objectively
unjustified privilege constitutes abuse of market power. The
lawmaker has also extended the regulation on the sale of food
at below cost price to include a definition of the term cost price
(“Einstandspreis”). However, it remains to be seen whether the
54

Reference is specifically made to abuse of dominance cases for all economic sectors.
The annual report on activities do not provide detailed information on each proceeding to classify them by different
UTP types.
55
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clarifications on the "Anzapfverbot" as well as on selling below
cost price, introduced by the amendment, will achieve the
intended aim of restricting the buying power, above all of the
major food retail chains56.


The fourth development: publication of the report on raw milk
delivery conditions (13/3/2017)

o

57

The German NCA published a provisional report on raw milk
supply conditions. In it, the authority presents the key results
of its inquiries and makes initial measure proposals to enhance
competition and to structure supply relations between milk
producers and the dairy industry.

o

Inquiry findings have shown that there are competition
restrictions to the detriment of livestock farmers. These
restrictions consist of very long contract periods and terms of
notice, exclusivity agreements and terms of payment which are
to the detriment of the farmers (prices are determined ex-post
milk delivery).

o

Among the improvement proposals, the most noteworthy are:
that of reducing contract rescission notice terms; relieving
producers from the obligation to “exclusively” supply the
cooperative to become a member of the same; and price
setting

before

delivery,

agreeing

the

established

supply

volumes.
Table 5 Main findings of the report on conditions for the supply of raw milk, 2017. Germany



Since April 2016, the NCA has conducted a proceeding on conditions for the supply
for conventionally produced raw milk. The background to the proceeding are the long
periods of notice for the milk producers, which, together with special market

56

See https://www.heuking.de/en/news-events/articles/overview-of-the-main-reforms-under-the-9th-arc-amendmentpart-1.html
57
http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2017/13_03_2017_Milch.html?nn=3591
568
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conditions for the procurement of raw milk, could foreclose the market to the
detriment of the producers. In particular, the combination of contract duration and
exclusive supply obligation, ex-post pricing and certain market information systems
are considered problematic.


The NCA questioned 89 private and co-operative dairies, which in 2015 procured
approximately 30.9 million tonnes of raw milk. This is equivalent to around 98 % of
the total milk supply volume. The authority's investigations have shown that in 2015
97.8% of the volume of raw milk covered by the investigations was sold subject to
exclusive supply obligations.



In addition, contracts for more than half of the raw milk supply volume can only be
terminated with at least two-year notice. The actual period of notice can be
considerably longer because contracts for 87.5% of the total milk supply volume can
only be terminated once a year.



All these factors cause a stagnation in market activity, as expressed by a low
switching rate. For example, the switching rate in 2015 only accounted for 1.0% of
the total raw milk volume.



In the report the Bundeskartellamt offers proposals for alternative ways to structure
supply relationships, e.g. short periods of notice, loosening the link between supply
relationship and cooperative membership, setting prices before delivery and agreeing
set supply volumes.



The Bundeskartellamt's proceeding is currently being conducted as a test case
against Germany's largest dairy, Deutsches Milchkontor Eg. However, it can be
extended to cover other dairies as well should allegations against them be confirmed.
Source: Bundeskartellamt, 2017 (see

http://www.bundeskartellamt.de/shareddocs/meldung/en/pressemitteilungen/2017/13_03_2017_milch.html?nn=3591
568)

As regards the Impact Assessment put in place by the European
Commission is concerned, four (4) German organisations sent feedback.
Two of them (mainly NGOs) agree with establishing an EU legislative
framework (option 3) whereas the other two (mainly companies) opt to
maintain the status quo (option 1):
Establish EU framework
legislation (option 3)

Status quo (option 1)

Fairtrade Germany (TRANSFAIR
E.V.)

Federal Agricultural
Companies' Association
(BVA)

Rural Catholic Youth Movement
(Katholische
Landjugendbewegung
Deutschlands)

German Retail Trade
Federation (Handelsverband
Deutschland –Hde–)
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Fairtrade Germany (Transfair E.V.)58: they are concerned about the
impact on social and working conditions of smallholder farmers and
employment of workers in the agriculture and food processing sectors,
in particular in developing countries which export their products into
EU countries. According to Fairtrade Germany, voluntary initiatives
are not enough. There is a need for a mandatory enforcement
mechanism to put an end to UTPs. They say that this mechanism
should be run by an independent organization that can guarantee
confidentiality of the information; and that the reach of this
mechanism should fully cover all supply chains ending in EU countries,
so that upstream parties in developing countries suffering from UTPs
forced on them by European companies also have a right to
complaint. This requires a stricter regulation of unfair trading
practices (option 3) to build a network of national enforcement
bodies coordinated by the EU secretariat.



Rural Catholic Youth Movement -Katholische Landjugendbewegung
Deutschlands e.V-.59 endorses the Fairtrade Germany opinion.

On the other hand, both of these organisations reject an EU framework
legislation and argue in favour of option 1:


Federal Agricultural Companies' Association

60

: Given that the

majority of EU Member States have dealt with UTPs and adopted
measures, they prefer option 1, to keep the status quo. They see no
added value in an EU framework legislation or a minimum EU
legislation. Agricultural returns in a globalised product market are
heavily influenced by international market dynamics, volatility and
58

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F4906_es
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6757_es
60
http://ec.europa.eu/info/law/better-regulation/feedback/6737/attachment/090166e5b48c65da_es
59
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demand. Consequently, the impact assessment should scientifically
investigate

whether

or

not

legislative

changes

can

improve

agricultural returns and to what extent.


As far as the German Retail Federation is concerned -Handelsverband
Deutschland (Hde)-61, there is no need for EU legislation. The HDE
believes that the initiative to "strengthen the role of producers" is
mistaken and that this unilateral search for an economic phase
contravenes free market conditions. They say it is not clear why a
national legal framework is required and claim that the Commission
argument is unconvincing. With respect to a "better regulation", HDE
urges the Commission to use scientific data to conduct an objective
assessment of food supply chain conditions and to use it as a basis
for a wider policy debate. The Commission should continue to operate
under option 1; options 2 to 4 are rejected.

Regulation applicable to any economic sector; control authority
attached to the Ministry of Economy

France
The General Directorate for Competition Policy, Consumer Affairs and Fraud
Control (hereinafter the "DGCCRF") –which is attached to the French
Ministry of Economy– is responsible for controlling UTPs in France (for all
economic sectors). In 2016, 13,356 UTP-related inspections were conducted
in 3,811 establishments. This represents a rise of 6% in the number of
inspections with respect to the previous year, with a very similar number of
establishments investigated.
The following can be noted as far as the UTP-related court rulings published
in 2016 are concerned: 13 civil law rulings (€150,000 in fines and the
recovery of €76,871,390 in unlawful payments).
61

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6744_es
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Moreover, the fight against late payments is a priority for the French
Ministry of Economy. In 2016, the DGCCRF conducted inspections in 2,678
establishments (in all sectors) and opened 228 fine proceedings amounting
to a total of €10.9 million (€6.5 million of which have already been served),
which represents a rise of 153% with respect to the previous year.
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Table 6 France, DGCCRF 2014-2017 actions (all sectors)
Items
Inspections
Establishments
Civil and commercial law
rulings

Civil law fines
Criminal law fines
Criminal law settlements
Administrative sanctions
(exceeding
payment
periods)

2014
10,293
3,810

2015
12,655
3,818

21
(important imbalance,
break in trade relations,
getting unrequited
payments, exceeding
payment periods)

23
(important imbalance,
break in trade relations,
getting unrequited
payments)

707,000

No information

2,580,000
€239,900
955,450
135 fines amounting to a
total of €4.3 million.
Four of these reached
the maximum admissible
sanction amount of
€375,000 (the names of
the six companies
involved were
published).

2016
13,356
3,811
13
(3 important
imbalances, 3 breaks
in trade relations, 2
instances of getting
unrequited
payments)
150,000
496,731
440,363
228 fine proceedings
amounting to
€10.9 M (165
notified, €6.5 M; 63
in progress €4.4 M)

Source: DGCCRF: annual reports from 2014 to 2016 and Civil, administrative and criminal law balance 2016

There have been fines received amounting to over one million euros in 2016
specifically related to the agro-food sector (see Table 7). Wholesale food
and drink trade is the main link in the chain that has received fines, to the
order of €628,900 (the maximum admissible fine amount is €160,000). The
agro-food industry was sanctioned to the order of €291,400 (the maximum
admissible

fine amount is

€110,000);

the

restaurant business was

sanctioned to the order of €152,350 (the maximum admissible fine amount
is €70,000) and finally the agriculture sector, which was sanctioned to the
order of €16,100 (the maximum admissible fine amount is €7,500)
(Observatoire Des Délais De Paiement, 2017; DGCCRF, 2017 “Le bilan de la
jurisprudence civile, administrative et pénale 2016”).
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Table 7 France: Sanctions imposed on agro-food companies for exceeding maximum payment
periods (2016)

Total number of
fines served

Total number
of fines not
served

Total

Highest fine

Agriculture and
forestry (01. and 77.)

€16,100

-

€16,100

€7,500

Agro-food industry
(10.)

€282,400

€9,000

€291,400

€110,000

€405,900

€223,000

€628,900

€160,000

€140,550
€844,950

€9,800
€241,800

€152,350
€1,088,750

€70,000
€347,500

Wholesale food, drink
and cigarette trade
(463.)
Restaurant trade (56.)
Total

Sources: Observatoire Des Délais De Paiement, 2017; DGCCRF, 2017 “Le bilan de la jurisprudence civile,
administrative et pénale 2016”

Table 8 shows some of the agro-food companies sanctioned for late
payments (it should be pointed out that since 2015 the DGCCRF can publish
the name of sanctioned companies as it sees fit). In 2017, one of the 20
sanctioned companies was involved in the agro-food sector (the name of
which was published). The company in question, Syngenta, was fined
€350,000.
Table 8 France: Control of late payment periods 2015-2017
Items

Total number of fines

Total fines in €

Main companies sanctioned that
had their names published
Total sanction amounts for
these companies
Num. of sanctioned agro-food
companies

2017 (up to

2015

2016

135

228 (165 served, 63
proceedings in
progress)

No information

4,310,110

10,924,750
(4,398,200
proceedings in
progress)

No information

6

34

20

€1,413,000

€ 6,040,250

€ 4,484,500

1

4

1

10/2017)

*
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Items

2015

2017 (up to

2016

10/2017) *
Saprimex (food
wholesaler):
€160,000
Naturalia (Bio retail
business), €140,000,
Name of the company and its
Paul Predault (food
LES SALAISONS DE
Syngenta (€350,000)
fine
industry): €100,000
L'AREE (agro-food
industry): €110,000;
MOET HENNESSY
DIAGO (drinks
wholesale business):
€100,000
Source: DGCCRF62; * https://www.economie.gouv.fr/dgccrf/sanctions-delais-paiement

Regulation changes
Another relevant change in the French case is the coming into force of Law
2016-1691

on

transparency,

the

fight

against

corruption

and

the

modernisation of economic life (10/12/2016).
This law has served to strengthen the UTP control system in several
points, among which the following are particularly noteworthy:
a) the list of abusive practices has been complemented to cover the new
abuses detected by the DGCCRF during its audits, among which the
following figure as prohibited: payment for services provided by
international centres; sanctions for late delivery in cases of force
majeure; imposing a contract price review clause for reference to one
or several public indices with no direct relationship to the products or
services will be sanctioned.
b) tightening of the civil law sanction scheme:


increase in the civil law fine ceiling from €2 million to €5
million and the systematic publication of the judge's ruling on
the grounds of Article L. 442-6 III.

c) tightening of the regulation on payment periods:

62

See http://www.economie.gouv.fr/dgccrf/sanctions-delais-paiement
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increase in the maximum administrative fine granted to legal
entities from €375,000 to €2 million



Systematic publication of the sanction imposed on payment
periods;



Revoking of the prohibition to accumulate applicable sanctions,
particularly, for payment periods.
Table 9 Main regulatory changes in France 2016-2017

Law 2016-1691 on transparency, the fight against corruption and the modernisation of
economic life has strengthened the system in several points:
1) With respect to price formation in the agro-food sector

General conditions of sale for food products that contain one or several
unprocessed agricultural products and subject to a contractual obligation
under the Sea Fishing Rural Code must mention the foreseen average price
proposed by the seller to the producer of these products (amendment of
Article L. 441-6);
2) Regarding abusive practices

The list of abusive practices is complemented to cover the new abuses
detected by the DGCCRF during its audits (amendment of Article L. 442-6):
i. Disproportionate or unrequited profit (without “contrepartie”)
practice is explicitly extended to payment for services provided by
international centres;
ii. It is expressly prohibited to impose sanctions for delivery delays in
cases of force majeure;
iii. The imposition of a contract price review clause referring to one or
several public indices with no direct relationship to the products or
services in question will be sanctioned.
3) Regarding the strengthening of the sanction regime

The sanction system is strengthened by the increase in the civil law fine
ceiling from €2 million to €5 million and the systematic publication of the
judge's ruling on the grounds of Article L. 442-6 III.
4) With respect to the tightening of the regulation on payment periods:

Increase in the maximum administrative fine granted to legal entities from
€375,000 to €2 million (L. 441-6 and L. 443-1 and Article 40-1 of the
transposition DDADUE Law adopting EU provisions)

Systematic publication of the sanction imposed on payment periods (L. 4702 V);

Establishment of an exception for export companies (except large
enterprises) that buy to re-sell in a non-EU member state: the maximum
period for settlement of goods acquired in such a manner is 90 days
(Articles L. 441-6 and L. 443-1);

Revoking of the prohibition to accumulate applicable sanctions, particularly,
for payment periods (Article VII of L. 470-2).

53

2nd Update report on the enforcement of trading practices' regulations in
the food chain in EU Member States. 2016-2017

To return to the general UTP control, as far as relevant cases are concerned,
there have been two important investigations, one concerning Carrefour and
another involving INCA Achats, Intermarché and Casino.

Table 10 France: Some relevant cases 2016-2017 (summonses)

Carrefour
After a proceeding conducted in 2016, the
DGCCRF filed an action against the
Carrefour Group at the Commercial Court
of Paris.
As a preliminary requisite for its annual
business negotiations, the company was
requesting that its suppliers give a
significant
"additional
distribution
discount" to offset the additional retail
chain logistics costs incurred.
This practice is contrary to the free
negotiation
of
contracts
between
companies.
The minister asked the court to impose a
civil law fine of nearly €6 million, in
addition to giving an order to suspend the
practice, provisional enforcement and
publication of its decision.
Source: 2016 Annual Report, DGCCRF
2017

INCA Achats, Intermarché and
Casino (14/4/2017)
The companies INCA Achats, Intermarché and
Casino were summonsed to appear before the
Commercial Court of Paris due to indulging in
abusive business practices with its suppliers. The
inquiry conducted by the DGCCRF detected
evidence that distributor companies, after signing
the legally binding annual contract, made further
financial demands of its suppliers, despite these
not arising from new circumstances, or a new
suppliers' need and did not include any specific
return item and justified amount for the same.
Reprisals were taken on those suppliers that did
not meet these financial requests.
As a result, in each summons, the Ministry of
Economy and Finance requested that a civil law
fine of €2 million be imposed along with a court
order to put an end to such practices.
Source: DGCCRF, Press Release of 13/4/2017,
https://www.economie.gouv.fr/dgccrf/assignationdes-societes-inca-achats-intermarche-et-casinopour-des-pratiques-commerciales

Lastly, as stated on the DGCCRF website, two inquiries were conducted in
2016 on the wine-producing chain (billing rules and payment periods) and
on the fresh fruit and vegetable sector in the retailer phase. The results of
this inquiry conducted on 582 companies and involving 1,936 inspections
shows that there are still some UTPs mainly linked to payment period delays.
Later (April 2016), the findings of another inquiry were published that
focused on the wholesale fresh fruit and vegetable sector. Infringements
were not detected there, but a series of warnings and recommendations
were issued to the companies inspected (Table 11).
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Table 11 France: Specific inspections conducted on the fresh fruit and vegetable
sector (DGCCRF)
Wine-producing sector (11/1/17)
Control
311
actions
Companies
96
The DGCCRF has checked
payment periods and billing
rules in the wine-producing
sector. Eighty-seven per cent
(87%) of the control actions
did not require any particular
proceeding. Payment period
delays still continue all to
often to be a source of
Main findings
unlawful financing for some
companies, to the detriment
of their suppliers (22% of the
control actions on payment
periods revealed
“anomalies”).
Twenty-eight (28) warnings
were given and 12 oral
proceedings opened
https://www.economie.gouv.fr/dgccrf/delaispaiement-et-regles-facturation-dans-filierevitivinicole

Fruit and vegetables (24/10/2016)
The DGCCRF conducted an inquiry into trading
practices between fresh fruit and vegetable
producers and their customers. There was a
25% rate of anomalies detected, mainly with
respect to billing rules, contracts and, to a less
extent, payment periods.
Contracts (either none or incomplete) (26
warnings)
Late payments (65 warnings)
Discounts, other payments (2 warnings)
431 establishments visited; 475 visits
1,324 control actions
24.83% anomalies
97 warnings
15 oral proceedings
https://www.economie.gouv.fr/dgccrf/pratiquescommerciales-des-grossistes-a-legard-desproducteurs-fruits-et-legumes-frais

Source: DGCCRF

As far as the Inception Impact Assessment is concerned, two (2)
organisations expressed support for option 4:


COOP (FRANCE) 63 fully supports the focus that aims to establish a
common minimum core for UTPs with the single European market.
According to COOP, though voluntary initiatives may be beneficial,
they do not seem to suffice to re-establish a balance in commercial
relations. However, they alert the Commission to the risk of adopting
a "lessor" EU legislation than the one that has been in force in France
for 25 years, which is one of the most advanced European regulations.
Given this scenario, it is vital at EU legislation not be restricted to raw
agricultural

produce

alone,

but

also

focus

on

food

products.

Accordingly, the essential part of the system should be the
establishment of a real control and sanction power for abusive

63

http://ec.europa.eu/info/law/better-regulation/feedback/6739/attachment/090166e5b48c869e_es
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practices, particularly by means of creating an ad hoc European
agency.


Regional Farmers' Trade Union Federation (FRSEA Brittany) 64 : It is
vital to quickly adopt a set of EU-wide measures to enable a specific
re-balancing of farmer negotiating power. Given the growth of intraEU agricultural produce exchanges, Member State powers no longer
suffice.

FRSEA

Brittany

supports

the

development

of

an

EU

framework legislation in combination with voluntary initiatives in the
form of codes of good practices. The SCI started in 2013, however, it
is still not tackling the crucial point of strengthening producer
negotiating power.

Portugal
In this case (UTPs are regulated by a general regulation that applies to all
sectors, while the Economic and Food Safety Agency –ASAE– is the control
authority) the main development has been the signing of a Code of Good
Business Practices signed by several agro-food entities in December 201665.
The following entities are among the signatories: APED, CAP, CCP, CIP, CNA
and Confagri. The principles of the code reflect those of the Supply Chain
Initiative.
No information has been found on any new UTP control processes.

As regards the EC impact assessment, only one opinion has been found
from a Portuguese entity. The National Confederation of Agricultural
Cooperatives (CONFAGRI)66 defends option 3 of the four (4) presented in
the IIA, given that as it is a European problem it should be tackled on an EU
64

http://ec.europa.eu/info/law/better-regulation/feedback/6755/attachment/090166e5b49114ee_es
http://agriculturaemar.com/sector-agro-alimentar-assina-codigo-boas-praticas-comerciais/
66
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6766_en
65
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level. Portugal has been working on this issue since 2011 by way of setting
up the Platform to monitor agro-food chain relations (PARCA).

Specific regulation applicable to the food chain, control authority:
National Competition Authority -NCA-

Czech Republic
There have been three (3) main developments in this case:
1) the analysis of the possible effects of changes to the regulation
(395/2009);
2) the publication of the 2016 Annual Report on activities;
3) several administrative proceedings opened in 2017.
1) Analysis of the possible effects of changes to the regulation
(395/2009)
Since March 2016 UTP regulations have been changed in the Czech Republic
(Significant Market Power Act 395/2009) through amendments to Law
50/2016. Of the most noteworthy points, the following deserve special
mention: 1) regulated operations are not only restricted to the purchasing
and sale of food, but also to related services. 2) business transactions are
regulated whether operators are inside the Czech Republic or outside, but
the effects of the UTPs hold sway when in Czech territory; 3) some
additional definitions are given; 4) detailed definitions of the regulated UTPs
are withdrawn to give a broader definition with examples and 5) a series of
terms specified in Article 3 of the regulation must be compulsorily included
in written contracts between buyers and sellers.
Notwithstanding, the amendments to the regulation have given rise to some
interpretative

ambiguities.

Accordingly,

the

NCA

submitted

its

first

interpretative opinions in the spring of 2016 and summarised its conclusions
in an Information Leaflet published in August 2016. The NCA specified in
detail what it meant to negotiate the written contract and the different
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forms of admissible written contracts. Another problem dealt with in detail
in the leaflet is the interpretation of the notion of "payment" and,
particularly, the new legal limit to cash payments by suppliers which is set
at 3% of their annual sales.
The NCA opened a comprehensive inquiry in May 2016 to determine the
impact of the amendment to clarify how the new provisions are reflected in
contracts (a series of questions were sent to the biggest retail chains). In
most cases, the Office confirmed that legal requirements were being met in
written contracts.
The Office received a general idea of the response of the food buyer-seller
chain to the amendments from the inquiry. The Office believes that the
effort to adjust contracts to current law is positive; in most cases, the
requirement that the contract be a written one was observed. Moreover, a
long-term problem has been that retailers are the parties who present the
contracts and suppliers have only a small chance of being able to modify
them. The Office continues to investigate individual contract arrangements
and compliance with the Significant Market Power Act.

Table 12 Main findings of the Czech NCA on the effects of the change in regulation with respect to contracts
In most cases, the Office confirmed that legal requirements were being met in written contracts. The
most problematic interpretation question in the Act concerns its Article 3a(a). Retail chains use different
methods to incorporate this new obligation into contracts. Some chains use the simplest way and
include Article 3a(a) verbatim in the contract. In other cases, the contract contains a provision under
which the sum of all of the supplier’s cash payments provided to the buyer on the basis of the services
provided by the buyer shall not exceed three (3) percent of the supplier’s annual net turnover for sales
for 2015.
Under Article 3a(c), a new requirement is the definition of the method of cooperation during the
acceptance and provision of the service. Marketing services are the most common contracts. The prices
of these services are determined differently. Either the price of the individual services and their
additional details are determined by prior agreement between the parties, or contracts are closed that
establish the conditions to grant purchase price discounts, while the schedules to these contracts
specify the discounts and price lists for individual services. Moreover, the law now lays down that the
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tax documents to cover the purchase price of the food supply must contain the final purchase price
after all agreed discounts have been applied.67 As far as the method of negotiation of the standard bill
price is concerned, there are also several models: the “net-net” price (the price on which all discounts
have already been applied), or the stipulated price specifying a discount percentage that is bound to the
official price list of the supplier. Another method to determine the price of the bill is based on the
supplier's standard price list and these prices are reflected in the agreed discounts.

2) Publication of the 2016 Report on activities
The 2016 Annual Report was published in 201768. The report states that the
Market Power Control Unit did not initiate any new administrative
proceedings in 2016. The reason for this is that the NCA wanted to afford
the stakeholders affected by the comprehensively amended Act on
Significant Market Power enough time to adapt to the new regulation, to
provide interpretative opinions, to answer questions about the application of
the Act and to address specific issues.
In the course of 2016, the Office had to deal with two important
administrative court rulings:


In the Kaufland case, the Brno Regional Court judged that the NCA
must apply the “significant market power” less strictly. If the NCA
continues to apply the law prior to the amendment, it should
reconsider the relationship between the economic dependence of
each individual supplier and its purchasers. Such an interpretation of
the law revokes the current way the NCA applies the law, which
considered the notion of market power as a systemic means of
protection for suppliers against unfair practices. The proceedings are
ongoing in the Administrative Supreme Court.



Moreover, in autumn 2016, a group of senators submitted an appeal
claiming the amended law to be unconstitutional. The proceedings
are ongoing in the Constitutional Court.

67

http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2252-smlouvy-obchodnich-retezcu-s-jejichdodavateli-jsou-stale-nevyvazene.html
68
http://www.uohs.cz/download/VZ_EN/Annual_Report_2016.pdf
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Lastly, under the new NCA administration, the Unit has become more
actively

involved

in

providing

interpretative

opinions

regarding

the

amendment to the law. The Unit issued an information leaflet in August
2016. New retail chain practices have arisen in the context of the
amendment to the law. The Office has begun to inquire into complaints
about the pressure to reduce food prices, the excessive use of corrective tax
documents when billing, complaints about certain unfair practices in the
provision of logistics services, etc.
3) 2017 cases


Twenty to twenty-five ongoing inquiries have been registered
up to 24-3-201669.



On 24/3/2017, the NCA issued a press release in which it
reported on the opening of a comprehensive inquiry into
multinational retail chains, which could lead to the opening of
administrative proceedings.70



On 5/4/2017, the NCA issued another press release reporting
on two (2) new administrative proceedings. In one of the them,
the purchasing centre of a big multinational is suspected of
having negotiated or received unexplained and unrequited
payments (and also of having required payment from its
suppliers for accepting their products). In the other case, a
small chain was alleged to have failed to include the obligatory
provisions in its contracts as laid down by the regulation.71



On 13/04/2017, the NCA issued a press release in which it
reported on the opening of another two proceedings suspecting
other two multinational retail chains of obtaining payments and
other unexplained conditions from its suppliers.72

69

http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2267-urad-zahaji-rizeni-soucasne-by-uvitalvice-konkretnich-podnetu-ze-strany-dodavatelu-obchodnich-retezcu.html
70
http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2267-urad-zahaji-rizeni-soucasne-by-uvitalvice-konkretnich-podnetu-ze-strany-dodavatelu-obchodnich-retezcu.html
71
http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2269-uohs-zahajil-dve-rizeni-kvulimoznemu-zneuziti-vyznamne-trzni-sily.html
72
http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2271-uohs-zahajil-dalsi-dve-rizeni-sobchodnimi-retezci.html
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On 17/8/2017, the NCA issued the first decision based on the
amended law (HRUSKA supermarkets). According to this,
“potentially” unlawful conduct was noted with respect to
suppliers. Faced with this decision, the company undertook to
refrain from these practices (the NCA accepted the proposed
undertakings). The chain undertook to send a draft written
contract for all suppliers with which it had still not entered into
a written contract.73



21/08/2017. The NCA issued a final decision on relations
between the COOP Centrum chain and its suppliers. The Office
accepted the proposed undertaking to put an end to bad
market

functioning.

Specifically,

the

chain

undertook

to

abandon all negotiations related to a letter sent to its suppliers
in December 2016 requiring price discounts from its suppliers
of up to 30% under threat of removing them from its lists. The
chain agreed to compensate those suppliers capable of showing
they had made loss owing to the aforementioned behaviour.74
Table 13 Developments in the number of proceedings in the Czech Republic75
ITEMS

2012

2013

2014

2015

2016

2017

23

10

12

15

N/A

N/A

Proceedings
opened

0

0

0

3

0

4

Other ongoing
proceedings

5

4

3

2

N/A

N/A

Fines

0

1

1

0

N/A

Two (2)
decisions
(no fines)

Reports
received

Source: Annual Reports of the Czech Republic's National Competition Authority

At the Agriculture and Fisheries Council held on 6 March 2017, the Czech,
Bulgarian, Hungarian, Latvian, Lithuanian, Slovak and Slovenian delegations

73

http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2312-retezec-hruska-po-zasahu-uraduzmenil-sve-smlouvy-s-dodavateli.html
74
http://www.uohs.cz/cs/vyznamna-trzni-sila/aktuality-z-vyznamne-trzni-sily/2313-coop-prijal-zavazky-a-odskodni-svedodavatele.html
75
There is no information available on which UTPs are included in these proceedings
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presented a “Non Paper” on a better functioning of the food supply chain.76
The document aimed to contribute to the establishment of an EU legislative
framework to regulate UTPs and to define additional tools needed to
strengthen the position of farmers in the food supply chain.
As far as the EC assessment is concerned, only one opinion was received.
The Czech Republic Ministry of Agriculture77 supports the introduction of a
minimum framework legislation for the entire food supply chain (option 4).
This framework would serve as a benchmark or as minimum requirements
that could be agreed between EU Member States. Specific national
regulations would complement the basic rules agreed. Member States would
be free to choose and, in accordance with the principle of subsidiarity, apply
more restrictive approaches to the specific national market.

Italy
The main development in Italy was the publication of the 2016 Annual
Report on activities of the Antitrust Authority (hereinafter the "AGCM"),
which was published on 31/3/201778. This AGCM report does not inform of
any new investigations in relation to the application of Article 62 (Law
27/2012).
As far as the European Commission assessment is concerned, the Salumi
and Meat Industry Association (Assica) suggests that the European
Commission should establish –through a framework Directive– a network of
enforcement authorities able to work with common rules (option 4).79 The
EU fragmented landscape leaves EU operators and consumers exposed to
very different market conditions. Given that competition rules rely on expost enforcement, ex-ante regulation is preferable to resolve structural

76

http://data.consilium.europa.eu/doc/document/ST-6808-2017-INIT/en/pdf
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6727_fr
78
http://www.agcm.it/relazioni-annuali/8755-relazione-sull-attivit%C3%A0-svolta-nel-2016.html
79
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2398_es
77
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problems and open up markets to competition by laying down the
conditions for market entry, giving potential new entrants legal certainty
and thus encouraging them to invest.
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Specific regulation applicable to food chain, control authority
attached to the Ministry of Agriculture

Slovakia
As far as the UTP control activities conducted from the Ministry of
Agriculture and Rural Development (Law 362/2012 80 ) are concerned (it
should be borne in mind that this country regularly publishes the most
relevant information on each sanctioning file —sanctioned company,
company affected, type of infringement identified by case file and sanction
amount—), there were 32 inspections carried out in 2016 and 41 in 2017
(up to October) (Table 14).
Moreover, as can be seen, the number of sanctioning files increased from
10 in 2015 to 19 in 2016 81 . The main company sanctioned in 2016 was
Retail Value Stores (Carrefour) with 23 sanctioning files carrying fines
amount to over €1.2 million.
In 2017 (up to October), 11 sanctioning files were issued with TESCO
receiving more than any other, namely four (4), carrying fines totalling
€281,700.
The following figure among the most frequent infringements:


the application of discounts or additional payments 82 required from
suppliers that have not been previously agreed to (18 sanctioning
files in 2016 and five (5) in 2017)



exceeding maximum payment periods (10 sanctioning files in 2016
and seven (7) in 2017)



also worthy of note are two (2) sanctioning files in 2017 for selling
below cost price by TESCO, which were sanctioned with fines
amounting to €59,000.

80

Law 362/2012 has two important UTP-related sections: section 3 lays down contractual obligations (among which
payment periods are included) and section 4 provides for prohibited practices.
81
http://www.mpsr.sk/sk/index.php?navID=47&sID=111&navID2=951
82
Article 4.4.h
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Table 14 Slovakia: Developments in activities, proceedings and rulings
Items

2017

(up to
October)

2013

2014

2015

2016

Number of
controls/inspections

24

21

11

32

41

Proceedings opened

16

11

7

17

10

4

10

19

11

Diligentia:
(2) case
files
Billa (1)

Retail value
stores
(Carrefour)
(9)
Billa (1)

Retail value
stores
(Carrefour) (14);
Kaufland (6),
Metro Cash and
Carry (1)

Tesco (4)
Terno (2),
Coop (2)
LIDL (1)
Metro Cash and
Carry (1)
Retail value
stores (1)

3

2

10

7

1

11

18

5 (2 selling
below cost price)

18,000

1,115,000

1,233,870

369,000

Number of
sanctioning case files
(generally referring to
previously initiated
processes)

Companies with
sanctioning files

Payment periods
(number of
sanctioned
infringements) (4.4.f)
Additional payments
and other UTPs
(number of
sanctioned
infringements)
Total sanctions'
amount

Source: Slovakian Ministry of Agriculture
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Table 15 Slovakia: Proceedings carrying a sanction
Date
CASE FILE
4615/2014024
4669/2014024
4702/2014024
4943/2014420
4945/2014420
4947/2014420
4948/2014420
4949/2014420
4951/2014420
4956/2014420
4962/2014420
935/2015420
2166/2015420
2166/2015420
2166/2015420
2166/2015420
3285/2016420
3285/2016420
3285/2016420
3285/2016420
3286/2016420
3286/2016420
3286/2016420
3286/2016420

26/11/201
4
26-112014
11-122014
3-6-2015

18-3-2015

18-3-2015

18-3-2015

18-3-2015

18-3-2015

18-3-2015

18-3-2015

25-5-2015
31/07/201
5
31/07/201
5
31/07/201
5
31/07/201
5
8-1-2016

8-1-2016

8-1-2016

8-1-2016

8-1-2016

8-1-2016

8-1-2016

13-1-2016

COMPANY

YEAR
CASE FILE
OPENED

RULING
YEAR

INFRINGEM
ENT

DILIGENTIA

2014

2014

4.4.F

DILIGENTIA

2014

2014

4.4.F

BILLA

2014

2014

4.4.F

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 185,000

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 173,400

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 125,200

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 27,000

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 265,000

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 45,000

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 37,200

2014

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 16,600

2015

2015

4.4.F

EXCEEDING MAXIMUM
PAYMENT PERIODS

€ 11,000

2015

2015

4.2.F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2015

2015

4.3.A and F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2015

2015

4.4.F

EXCEEDING MAXIMUM
PAYMENT PERIODS

2015

2015

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.2.F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.4.F

EXCEEDING MAXIMUM
PAYMENT PERIODS

2016

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.2.F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.4.F

EXCEEDING MAXIMUM
PAYMENT PERIODS

2016

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
BILLA
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)

INFRINGEMENT TYPE
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS

SANCTION
(€)
€ 3,000
€ 1,000
€ 4,000

€ 229,600

€ 124,000

€ 225,200
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Date
CASE FILE
3287/2016420
3287/2016420
3287/2016420
3287/2016420
4051/2015420
4052/2015420
4053/2015420
4054/2015420
4055/2015420
4057/2015420
3304/2015024,
84/2016024
733/2015024,
230/2016024
733/2015024,
230/2016024
733/2015024,
230/2016024
733/2015024,
230/2016024
1109/2016420
1109/2016420
1109/2016420
1109/2016420
3491/2015024,
78/2016024
3491/2015024,
78/2016024
3491/2015024,

YEAR
CASE FILE
OPENED

RULING
YEAR

INFRINGEM
ENT

INFRINGEMENT TYPE

2016

2016

4.2.F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.4.F

EXCEEDING MAXIMUM
PAYMENT PERIODS

2016

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 244,200

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 65,000

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 39,000

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 33,000

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 109,000

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 37,000

RETAIL VALUE
STORES
(CARREFOUR)

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

€ 23,400

RETAIL VALUE
STORES
(CARREFOUR)

2015

2016

4.2.F

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

RETAIL VALUE
STORES
(CARREFOUR)

2015

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

COMPANY
14-1-2016

14-1-2016

14-1-2016

14-1-2016

11-2-2016

11-2-2016

15-2-2016

16-2-2016

16-2-2016

16-2-2016

16-2-2016

8-2-2016

8-2-2016

8-2-2016

8-2-2016

16-2-2016

16-2-2016

16-2-2016

16-2-2016

RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)

SANCTION
(€)

€ 84,900

€ 34,200
RETAIL VALUE
STORES
(CARREFOUR)

2015

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

RETAIL VALUE
STORES
(CARREFOUR)

2015

2016

4.4.x

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.2.f

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.4.H

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2016

4.4.x

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

METRO CASH &
CARRY SR

2015

2016

4.3.B

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

METRO CASH &
CARRY SR

2015

2016

4.3.D

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

METRO CASH &
CARRY SR

2015

2016

4.4.AB

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)
RETAIL VALUE
STORES
(CARREFOUR)

€ 116,100

1-3-2016

1-3-2016

1-3-2016

€ 15,000
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Date
CASE FILE
78/2016024
2206/2016024
2220/2016024
2394/2016024

13/07/201
6
29-9
24-8-2016

COMPANY

YEAR
CASE FILE
OPENED

RULING
YEAR

INFRINGEM
ENT

KAUFLAND

2016

2016

4.4.F

KAUFLAND

2016

2016

4.4.F

KAUFLAND

2016

2016

4.4.F

KAUFLAND

2016

2016

4.4.f; 4.4.b

24-8-2016
2395/2016024
5-12-2016
3428/2016420

3068/2016023
3879/2016420
3092/2016023
3679/2016420
3961/2016420
4221/2016420
4069/2016420
1674/2017420
1676/2017420
1675/2017420
2106/2017420
2173/2017420
1846/2017023
2480/2017023

12-122016
20-122016
20-122016
29-122016

10-1-2017
7-2-2017
14-2-2017
16-5-2017
19-5-2017
26-5-2017
7-7-2017
11-7-2017
10-7-2017
14-9-2017

RETAIL VALUE
STORES

2016

2016

4.2.a
4.4.f
4.4.h
4.4.i
4.4.x
4.4.z

KAUFLAND

2016

2016

4.4.f

EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS.
ADDITIONAL PAYMENTS /
PRICE DISCOUNTS
EXCEEDING MAXIMUM
PAYMENT PERIODS.
ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

RETAIL VALUE
STORES

2016

2016

4.2.f
4.3.b

KAUFLAND

2016

2016

4.4.f

RETAIL VALUE
STORES

2016

2016

4.2.f
4.3.b
4.4.h

2016

2017

4.2.g
4.3.b

EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
ADDITIONAL PAYMENTS /
PRICE DISCOUNTS
ADDITIONAL PAYMENTS /
PRICE DISCOUNTS

2016

2017

4.4.u

Selling below cost price

2016

2017

4.4.h

TESCO STORES
SR
TESCO STORES
SR
RETAIL VALUE
STORES
TERNO GROUP
KS
TERNO GROUP
KS
TESCO STORES
SR
TESCO STORES
SR
LIDL
COOP JEDNOTA
TRNAVA
COOP JEDNOTA
TRNAVA

4.4.f

2017

2017

2017

2017

4.4.f

2017

2017

4.4.f

2017

2017

4.4.u

2017

2017

4.4.f

2017

2017

4.4.f

2017

2017

4.4.f

2017

2017

4.3.b
4.4.f

3-10-2017
2559/2017420

INFRINGEMENT TYPE

METRO CASH &
CARRY

ADDITIONAL PAYMENTS /
PRICE DISCOUNTS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
Selling below cost price
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS
EXCEEDING MAXIMUM
PAYMENT PERIODS and
ADDITIONAL
PAYMENTS / PRICE
DISCOUNTS

SANCTION
(€)

€ 1,000
1,000
1000

3000

260,000

1,000
2,900
1,000

87970

160,000
4,000
21,000
4000
2,200
62,700
55,000
2,700
1,000
1,200

55,000

Source: Slovakian Ministry of Agriculture
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As regards the public consultation opened by the European Commission, at
the Agriculture and Fisheries Council held on 6 March 2017, the Slovak,
Czech, Bulgarian, Hungarian, Latvian, Lithuanian and Slovenian delegations
presented a “Non Paper” on a better functioning of the food supply chain.83
This document argues for a regulatory EU framework that would serve as a
benchmark or as minimum requirements that could be agreed between EU
Member States (option 4). This would be complemented by specific
national regulations.

Poland
As of 2017, Poland becomes another case of a model regulated by specific
food chain legislation. The “Law counteracting unfair use of contractual
advantage in agricultural and food product trade” came into force on 12 July
2017 (adopted on 15 December 2016)84,85. This new law tackles the issue of
commercial relations between stakeholders in the food supply chain. The
Office of Competition and Consumer Protection (UOKiK) acts as the control
authority for this new regulation.
Moreover,

as

regards

the

consultation

opened

by

the

European

Commission:


The Ministry of Agriculture and Rural Development 86 in Poland is of
the opinion that minimum common framework legislation for the
whole food supply chain should be introduced to limit unfair trading
practices (it makes no mention of self-regulating mechanisms and its
opinion would lie between option 3 and option 4).

83

http://data.consilium.europa.eu/doc/document/ST-6808-2017-INIT/en/pdf

84

https://www.evershedssutherland.com/global/en/what/articles/index.page?ArticleID=en/global/poland/publications_en/2017-07-ContractualAdvantage-New-Rules-of-Agricultural-and-Food-Product-Trade
85
https://www.idiproject.com/news/poland-new-law-counteracting-use-unfair-contract-advantage-when-trading-foodand-agricultural
86
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6756_en
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For its part, the national authority, the Office of Competition and
Consumer Protection (UOKiK87) differs from the Polish government's
position. The UOKiK supports separate initiatives to formulate
guidelines (option 2). This includes an extended list of unfair trading
practices and the proposed ways of counteracting the risk of
retaliation on the weaker operator (farmers).

Mixed models
Specific regulation for the food chain

United Kingdom
One of the main developments in the UK was the publication in July 2017 of
the review of the national control authority in charge of compliance with the
obligatory code of practice, the Groceries Code Adjudicator (hereinafter, the
"GCA"). The review covers the period from its creation (in June 2013) to 31
March 2016.88
The review concluded that the GCA has been effective in enforcing the Code
since its establishment in 2013. The majority of respondents to the Review
felt that the GCA had been effective or very effective in exercising its
investigation and enforcement powers. Furthermore, the existence of the
GCA was felt to have made resolution of problems easier without needing
formal arbitration, as the Adjudicator is able to act as a conduit between
suppliers and large retailers. There is evidence of a positive shift in the
relationship between large retailers and direct suppliers and an end to some
of the unfair trading practices that were prevalent before the Adjudicator
was appointed. Whilst progress has been made, the Review notes that there
is still more to be done. The Review notes the measures the Adjudicator is
taking to improve awareness of the Code; increase the number of suppliers
87
88

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6762_en
https://www.gov.uk/government/publications/groceries-code-adjudicator-statutory-review-2013-to-2016
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who are trained on the Code and overcome the reluctance of suppliers to
report issues to the Adjudicator. The Government shares the Adjudicator’s
ambition to make further progress in these areas.
In September 2016, the Department for Business, Energy and Industrial
Strategy (BEIS 89 ) conducted this review along with a call for evidence
(jointly with the Department for Environment, Food and Rural Affairs) over
whether the remit of the GCA should be extended to cover not only direct
supermarket suppliers, but all farmers. Any extension to the remit could
involve an amendment to the GCA Act, the Order or the Code and an
investigation by the Competition and Markets Authority, thus considering
the evidence and deciding on the next steps to be taken is more timeconsuming than expected. Nevertheless, the Labour Party has already
committed —albeit vaguely— to extending the remit of the code adjudicator
to ensure that suppliers and consumers obtain a fair deal. 90 Meanwhile,
Christine Tacon agreed to stay on as adjudicator for another year (until
June 2018).
According to the annual report, no dispute was submitted for arbitration in
the period covered by the same i.e. 2016-17 91 . Neither were any new
investigations opened. Notwithstanding the Asda case is a relevant event.
The GCA received information from suppliers between March and June 2016
that indicated they were being asked for significant financial contributions to
keep their business with Asda. The GCA raised the issue with Asda at a
meeting with the Code Compliance Officer (CCO). In September 2017,
despite having proved that Asda was in breach of the code of practice, the
GCA did not feel there was any need to conduct an official investigation. It
was not sanctioned either. Asda had already proactively engaged with
suppliers to rectify any lump sum arrangements which should not have

89

Previously the Department for Business, Innovation and Skills (BIS).
https://www.hortweek.com/extension-groceries-code-adjudicators-remit-help-growers/fresh-produce/article/1449709
91
https://www.gov.uk/government/publications/groceries-code-adjudicator-annual-report-and-accounts-2016-17
90
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been made; and had already done internal work to ensure there would be
no repetition of these practices.92
Moreover, in September 2017, ALDI started paying its small suppliers more
than twice as fast as before in a move that will benefit around 400 UK
businesses. 93 The German supermarket chain has shortened its payment
terms from 33 to 14 days for annual transactions of up to £250,000.
Table 16 United Kingdom: Developments in GCA activities, Proceedings and Budget
201494

2015

2016

2017

Proceedings opened

3

2

1

0

Proceedings closed

3

0

2

1

Rulings

3

0

2

1

Sanctions

0

0

0

0

Budget (sterling)

683,329

1,785,741

2,000,000

2,000,000

Source: GCA, 2014-2017

Table 17 United Kingdom: Significant UTP cases 2016-2017
Cases

ASDA

Publication date

4-9-2017

UTPs

Requiring advance payments to renew contracts

Investigation start date

March 2016
The GCA received information from suppliers between
March and June 2016 that indicated they were being asked
for significant financial contributions to keep their business
with Asda. The GCA raised the issue at several meetings
with the CCO. In September 2017, the GCA decided not to
conduct an investigation or impose a fine because Asda had
already proactively engaged with suppliers to rectify any
lump sum arrangements and had already done internal
work to ensure there would be no repetition of these
practices.

Summary

Source: GCA; https://www.gov.uk/government/case-studies/code-clarification-variation-of-supply-agreements

https://www.gov.uk/government/case-studies/code-clarification-variation-of-supply-agreements
http://www.fruitnet.com/fpj/article/173247/aldi-cuts-small-suppliers-payment-terms-to-14-days
94
Financial year close on 31/3.
92
93
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Other notable developments in the United Kingdom


Annual suppliers' survey: On 26-6-2017 95 96 , the results of the
2017 annual suppliers' survey were published (YouGov). They show
that the percentage of suppliers that have experienced a breach of
the code has dropped again since 2014 (79%) to 56%. ALDI and
SANSBURY topped the compliance ranking, while most suppliers
recognise that TESCO and MORRISONS conduct continues to improve.
Delay in payments continues to be the issue of most concern to
suppliers. Moreover, the proportion of suppliers that said they would
not raise an issue with the GCA or were not sure that they would do
so remains static at 53% in comparison to the previous year. The
fear that such a move might impact on the relationship with the
retailer continues to be the main factor.



GCA financing 2016-201797: The contribution from the 10 biggest
supermarkets was kept at £2 million for this period. The levy for
individual

contributions

ranged

from

7.8%

to

19.9%.

GCA

expenditure for 2016-17 amounted to £622,000, as opposed to
£1,785,700 in 2015-16. This drop in expenditure reflects the fact that
no investigation costs were incurred in 2016-17.
As far as the Impact Assessment process opened by the European
Commission (EC) is concerned, the Department for Environment, Food and
Rural Affairs 98 (a public authority) is one of the six (6) entities that sent
feedback to the EC. It supports option 2 and sees good progress in the UK
in tackling UTPs through the GCA. Nevertheless, five (5) UK organisations
prefer the introduction of a European framework to tackle UTPs:

95

https://www.gov.uk/government/news/tacon-marks-end-of-first-term-with-survey-showing-significant-progress-forgroceries-suppliers
96
The
full
report
was
published
later
(see
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/623564/GCA_Annual_Sector_Survey_Re
sults.pdf)
97
https://www.gov.uk/government/publications/gca-levy-funding-policy-201718
98
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6708_en
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National Farmers Union (NFU)99: Although there are a large number
of retailers and processors who are signed up to the Supply Chain
Initiative, we have concerns that the initiative is not enforced. An
example of where this has occurred is that Tesco (28% of UK retail
market) has been found to be breaching the UK Groceries Supply
Code of Practice (GSCoP), however there has been no action or
report carried out by the Supply Chain Initiative, despite them being
a signatory. The NFU would support the European Commission
introducing minimum framework legislation for the whole food supply
chain (option 4). It holds that regulation is the only way to
significantly change practices throughout the supply chain.



National Farmers Union of Scotland (NFUS)100: NFUS does not believe
a voluntary approach to UTPs sufficiently protects those within the
supply chain. Legislation is necessary to significantly change culture
that has become ingrained into behaviour. NFUS therefore supports
option 4. This minimum framework approach would ensure that
producers and suppliers are protected against unfair trading practise
regardless of the member state that is buying the product.



National Pig Association101 : Unfair trading practices do occur within
the pork sector and, combined with a lack of transparency within the
supply chain, the result is that pig producers lack confidence in the
future of their business, thus stifling investment. Action is needed to
redress the balance and it is unlikely that a voluntary approach will
be sufficient in achieving fair treatment of farmers. Given the “fearfactor” felt by pig producers, arising from high dependence on their
relationship with customers and their limited ability to find alternative
buyers for their produce, the NPA would support a minimum
framework legislation for the whole supply chain (option 4).

99

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6728_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6751_en
101
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6753_en
100
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Feedback 102 : While we believe the GCA is a positive model for
monitoring and enforcement of legislative controls on UTPs at MS
level, we also see a role for comprehensive and consistent EU
framework legislation. Accordingly, they support option 3.



Ulster Farmers Union 103 : Any strategy must be underpinned by a
legislative framework to act as a deterrent to poor behaviour and
give producers confidence that issues are being addressed. The
impact of price volatility on farming businesses and the rural
economy should be further assessed to identify additional solutions to
establish income stability.

Spain
In Spain, the Agency for Food Information and Control (AICA O.A.) —
hereinafter referred to as the "AICA"— is responsible for controlling UTPs
under Law 12/2013 on measures to enhance the functioning of the food
chain (hereinafter, the "LCA"). It is attached to the Ministry of Agriculture,
Fisheries, Food and the Environment (hereinafter, "MAPAMA"). From
January 2014 (when the AICA was set up as an independent body of the
General Secretariat of Agriculture of MAPAMA) to 30/6/2017, this Authority
(aggregate data104):


has conducted 3,485 official, specific UTP inspections on the food
chain,



has received 189 reports (31% for selling below cost price, with
respect to which the AICA has no powers, thus they are passed on to
the Regional Governments),



has proposed 686 sanctions (the total sum of these amount to
€8,236,878).

102

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6760_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6768_en
104
http://www.aica.gob.es/data/Upload/Informe_Aica_30JUNIO2017doc.pdf
103
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In 2016, 541 official inspections were conducted, 53 reports were received
(17 for selling below cost price and 36 for LCA control) and 56 sanctions
have been proposed (AICA 2016 Activity Report). These data reflect a
relative drop in activity with respect to the previous year (2015) as regards
the three indicators (official inspections, reports received and proposed
sanctions).
Nevertheless, 2017 data (only available for the first six months) point to a
significant shift in the trend. There has been a considerable rise in
both the number of inspections, 1,698 (over half all those conducted
by the AICA since it was set up), as well as in proposed sanctions,
337. Thirty-eight (38) reports were received (6 for selling below cost
price and 32 for LCA control).
Figures for both 2016 and 2017 once again confirm the AICA as the
most active UTP food chain control authority in the EU.

Graph 2 AICA Activity 2014-2017
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Reports received
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Por control LCA

Source: drafted by the authors on the basis of AICA reports, 2014-2017.
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Sanction proposals (num.)
400
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337
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56

1
0
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2017 (hasta el 30/6)

Source: drafted by the authors on the basis of AICA reports, 2014-2017.

Table 18 Spain: AICA Actions 2014-2017, Main indicators
Items
Official inspections
Reports received

2016

2017

Aggregate to
30-6-2017 3

20141

20151

453

754

541

1,698

3,485

29

69

53

38

189

For selling below cost price

16

19

For LCA control

13

50

2

(up to
30/6)3

17

6

58

36
32
No
No
information information

131
No
information

Sanctioning files

1

179

Case files with proposed sanction

1

106

No
information

No
information

No information

Proposed sanctions (num.)

1

293

56

337

686

Proposed sanctions (€M)

€8.2 million

Sources: 1) Update of the Report on the enforcement of trading practices' regulations in the food chain in EU Member
States (AICA, 2016); 2) Report on AICA Activity 2016 (AICA, 2017); 3) Report on AICA Activity to 30-6-2017 (AICA,
2017)

Inspection and sanction details (by sector and type of infringement)
As can be seen in the following graph, 38% of the inspections were
conducted on the fruit and vegetable sector, followed by the wine sector,
which accounted for 19% of the same. As far as the proposed sanctions are
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concerned, the dairy sector accounts for 31% of these, while the fruit and
vegetable one accounts for 28% of them.
According to type of infringement, 41% of the case files with sanction
proposals are for exceeding payment periods (set at 30 days for perishable
produce and 60 for non-perishable goods). Committing more than one
infringement (30%) is the second most common infringement that has been
detected since the creation of the AICA, followed by the absence of
contracts, which accounts for 19% of the cases.
Graph 3 Spain: Official inspections by sector – 2017 (up to June)

OTHER; 2%
CEREALS;
7%

MEAT; 19%
FRUITS/VEGETABLES;
52%
OIL; 9%

DAIRY;
5% WINE;
6%

Source: AICA, 2017
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Graph 4 Spain: Official inspections by sector – TOTAL 2014-2017

CEREALS; 3%

OTHER; 1%

MEAT; 11%
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Source: AICA, 2014-2017

Graph 5 Spain: Sanctions by sector – 2017 (up to June)
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vegetables; 3,26%
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Source: AICA, 2017
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Graph 6 Spain: Sanctions by sector – TOTAL 2014-2017
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Source: AICA, 2014-2017

Graph 7 Spain: Sanctions by types of infringement – 2017 (up to June)
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Not submitting
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Graph 8 Spain: Sanctions by types of infringement – TOTAL 2014-2017
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provisions in contracts;
4%
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Lack of contracts; 19%
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Source: AICA, 2014-2017

Constitutional Court Ruling
By means of Ruling No 66/2017 of 25 May 2017 (Official Gazette of the
Spanish State No 156 of 1 July 2017), the Constitutional Court withdrew
certain AICA functions. Specifically, it ruled that Additional Provision One,
6(b), (c) and (e) of Law 12/2013 of 2 August on measures to enhance the
functioning of the food chain are unconstitutional as they encroach on
regional government powers.
Since 3 July 2017, the AICA no longer carries out the aforementioned
functions that the Court ruled to be the jurisdiction of the regional
governments. This ruling has been complied with internally by adopting the
requisite measures to reorganise AICA activity to the new framework105. The
Court holds it unconstitutional that the AICA exclusively have the power to
establish and develop the control regime to check compliance with
105

http://www.aica.gob.es/data/upload/17.07.04laborAICATribunalConstitucional.pdf
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obligations by operators in the olive-growing, dairy and wine-producing
sectors.
According

to

the

Ministry

of

Agriculture,

Fisheries,

Food

and

the

Environment (MAPAMA), the Authority has never exercised any sanctioning
power in circumstances where it does not have the power to do so, always
observing the jurisdiction of the regional governments. 106 The AICA will
continue to perform its duties, albeit adapting them to the ruling and that
which is provided for regarding the sanctioning power under Law 12/2013.
The sanctioning case files in progress are not affected by the ruling insofar
as they are governed by Article 26(1). The same holds as regards those
sanctions imposed for infringing the law. Regional governments will be in
charge of controlling the reliability of the olive oil, dairy and wine-producing
data. Since 3 July 2017, the AICA no longer carries out the aforementioned
functions that the Court ruled to be the jurisdiction of the regional
governments, thus adapting its functions to abide by the ruling. It can,
therefore, conduct checks on reports received for breaches of the law and
officially

open

the

corresponding

sanctioning

procedures

for

any

irregularities that are confirmed.
Judgement of the Court of Justice of the European Union
Moreover, in October 2017 the Judgement of the Court of Justice of the
European Union (CJEU) found that the Spanish regulation generally
prohibiting selling at a loss contradicts EU law. It only allows such a practice
in two cases that are not provided for in the European Directive. Specifically,
the judgement states that the Directive on UTPs "must be interpreted as
precluding a national provision, [...] which contains a general prohibition on
offering for sale or selling goods at a loss and which lays down grounds of
derogation from that prohibition that are based on criteria not appearing in
that directive". The CJEU emphasises that the Directive fully harmonises the
rules relating to unfair business-to-consumer trading practices. Moreover, it
has already been stated "on numerous occasions" that those national
106

http://www.mapama.gob.es/es/prensa/noticias/aica-seguir%C3%A1-controlando-el--cumplimiento-de-la-ley-12/2013de-la-cadena-alimentaria/tcm7-461988-16
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regulations that lay down general prohibitions with respect to selling at a
loss “contravene the Directive". Accordingly, the CJEU underscores the fact
that Spanish law considers selling at a loss as an unfair practice of itself and
that national judges and courts cannot determine whether or not it is unfair
in each case, in accordance with the criteria laid down by the directive.107
Five Spanish entities sent feedback to the European Commission as regards
the Inception Impact Assessment. The majority of these support the
introduction of an EU framework legislation (option 3).


Ministry of Agriculture, Fisheries, Food and the Environment108: Spain
holds to its position and considers the best option to be an EU
framework legislation for the entire food chain, by means of which
certain common and general criteria would be laid down that are
considered to be UTPs, which would be strengthened by different
Member State legislation systems, depending on their peculiarities
(option

3),

and

complemented

with

voluntary

self-regulating

systems comprising of additional commitments that go beyond
obligatory practices (option 4).


Department of Agriculture, Fisheries and Rural Development of the
Regional Government of Andalusia109: UTPs have an adverse impact
on the entire food supply chain whether national or transnational,
thus affecting the single market. An exclusively national policy would
not suffice, thus EU-wide regulation is required to tackle the problems
of UTPs committed in business relations between operators in
different Member States. Option 3, which includes the development
of an EU-wide legislation that is compatible with existing national
legislation would be the most complete approach, but it must be
strengthened with a development for the agricultural peculiarities of
each jurisdiction. This legislation must cover all the phases in the
chain and take third country operators into account.

http://www.foodretail.es/retailers/venta-perdida-legislacion-union-europea_0_1156084387.html
http://ec.europa.eu/info/law/better-regulation/feedback/6771/attachment/090166e5b4935a2e_en
109
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6725_en
107
108
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Spanish Agro-food Cooperatives 110 : They suggest that the Spanish
legal model be extended throughout the EU. Spanish food chain law
covers all the problems to be tackled in this area:
o

Mandatory

and

independent

controlled

public

regulatory

authority

(AICA)

approach
which

by

an

audits

its

compliance and has sanctioning powers.
o

Voluntary approach by means of a voluntary code of good
trading practices to be adhered to by companies with the
possibility of being able to set up an arbitration system that
would function in parallel to the control system.

o

A food chain watchdog to monitor UTPs and to detect any
others that might arise.

The reality of an EU single market requires a European framework
along the same lines as Spanish legislation, one that is concerned
with designing an EU-wide regulation that each Member State can
enforce in its own jurisdiction and that controls business transactions
and the UTPs that are conducted in transactions between different
Member States. There has to be an EU approach to B2B relations
similar to the one that is in place for B2C relations. The most
appropriate approach would be one striking a balance between
scenarios 3 and 4.


Spanish National Authority for Markets and Competition (CNMC) 111:
regards harmonisation as positive in this area (option 3 or option
4).

Nevertheless,

further

details

on

the

implications

of

each

alternative are considered to be necessary, before deciding on one of
them. Additionally, the common elements in the field of national
codes should be specified.


Spanish Federation of Associations of Producers and Exporters of
Fruits, Vegetables, Flowers and Live Plants (Fepex)

112

: FEPEX

acknowledges that it is time to step up the momentum and establish

110

http://ec.europa.eu/info/law/better-regulation/feedback/3808/attachment/090166e5b4385b12_es
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F2553_es
112
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6746_en
111
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EU legislation. Due to the high interdependence of Member States in
the food supply chain, the necessary response to address this
growing fragmentation must be taken at EU level. Both the
experience in some Member States and the shortcomings of the
Supply Chain Initiative (SCI) show that purely voluntary schemes are
not sufficient to curb unfair trading practices. Provisions setting good
trading practice are not applicable to operators from non-EU
countries, which could render import trade more attractive for certain
operators. Legally regulating the Food Supply Chain may result in
diversion of trade, favouring imports from third countries to the
detriment of European production, resulting in negative socioeconomic consequences. Therefore, FEPEX calls for a harmonised and
regulatory approach at EU level that guarantees the uniformity of the
measures across the EU (option 3).

Slovenia
Slovenia has changed its regulatory model, refraining from a completely
self-regulated one and opting for a mixed one. The amendments to the
Agriculture Act came into force in May 2015 113 . A UTP regulation was
brought in pursuant to this amendment and an ombudsman/adjudicator
figure was created114. The latter is responsible for supervising the conduct
of food chain stakeholders, publishing examples of good business practices
on its website. Moreover, the ombudsman is obliged to report any potential
unlawful practices detected to the National Competition Authority115 and to
inform the government of the cases of good and bad business practices in
the food chain. The regulation includes a range of sanctions that run from
€6,000 to €18,000.

113

http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO4716#
http://www.varuhverigehrane.si/eng
115
http://www.varstvo-konkurence.si/en/about_the_agency/competencies/practices_in_the_food_supply_chain/
114
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The following were among the most noteworthy activities in 2017:


AGRA 2017 round table and presentation of the survey on unfair and
unlawful practices (07/09/2017): the ombudsman organised a round
table at the AGRA 2017 fair entitled: Is the reporting of suspected
unfair

practices

to

the

Competition

Authority

effective?

Representatives from this authority presented an investigation on
suspected unfair practices which was set up based on ombudsman
reports. The study suggests the need for regulatory changes. The
Ministry of Agriculture undertook to submit a law amendment
proposal.

Halfway

through

the

ombudsman's

tenure,

several

institutions detected unfair practices, particularly by retail chains.


Analysis of campaigns and price lists (24/11/2017): The ombudsman
analysed

campaigns

and

price

lists

in

Slovenia

and

some

neighbouring countries. The aim of the analysis was to compare food
products in different countries and analyse whether or not there are
more discounts in Slovenia than in neighbouring countries. This has
not been fully confirmed, but the analysis suggests that in some food
groups, suppliers are in asymmetric and subordinate positions
compared to retailers.
As far as the European Commission public consultation is concerned,
Slovenia (jointly with Slovakia, the Czech Republic, Bulgaria, Hungary,
Latvia and Lithuania) argues for a regulatory EU framework that would
serve as a benchmark or as minimum requirements that could be agreed
between EU Member States (option 4).116

Self-regulated models:

116

http://data.consilium.europa.eu/doc/document/ST-6808-2017-INIT/en/pdf
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Belgium
There have been no developments in Belgium. It continues to be the most
successful case of self-regulation. As far as the EU public consultation is
concerned, the Farmers' Union (Boerenbond) believes the introduction of
legislation

could

Notwithstanding,

prove
European

excessively
regulations

restrictive
can

for

develop

both
the

parties.

framework,

establish the agenda, suggest the best practices and create a fair
framework for all parties (option 2).

The Netherlands
As far as the European Commission public consultation is concerned, 3 of
the 4 Dutch entities that replied to the European Commission rejected the
need for a European framework:



Ministry of Economic Affairs 117 : This ministry is in favour of selfregulation. Moreover, it considers voluntary initiatives may be
complemented by a regulatory approach (and not the reverse). It is
against a European-wide legislation, indeed it considers that any such
legislative solutions (options 3 and 4) could be at the expense of
voluntary solutions and existing national legislative ones. For that
reason, the Netherlands suggests amending the objective of the
policy action by clarifying that it does not primarily aim to strengthen
the governance of the food supply chain and legal certainty, but
rather the proper functioning of the food supply chain.



The Dutch Retail Association (Detailhandel Nl)118 and the Netherlands
Agriculture and Horticulture Organisation (LTO NEDERLAND)119 share
the same opinion. The latter states clearly that if farmers were well
organised into cooperatives (as is the Dutch case), no UTP-related
problems would arise.

117

http://ec.europa.eu/info/law/better-regulation/feedback/6722/attachment/090166e5b48a47f4_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6740_en
119
http://ec.europa.eu/info/law/better-regulation/feedback/6730/attachment/090166e5b48b8f30_es
118
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The Centre for Research on Multinational Corporations (SOMO) 120
advocates a legislative approach with strong EU coordination (option
3). SOMO thinks that an independent enforcement body should be
set

up

that

is

able

to

receive

anonymous

complaints,

keep

information confidential and has the power and means to initiate
investigations. The body should also have the mandate to apply
effective sanctions (including fines) to stop perpetrators from
continuing to apply UTPs and be able to coordinate enforcement
across the EU.

Other cases. Opinions expressed by several organisations in the
public consultation opened the European Commission.

Finland
As far as the European Commission public consultation is concerned, the
Finnish Commerce Federation121 favours keeping the status quo (option 1).
It believes that regulating contracts in the food chain on European level
would only add enormous administrative burden to companies, both big and
small, in every stage of the food chain. This organisation believes that the
self-regulating platform (based on SCI principles) works well and, therefore,
rejects options 3 and 4.

Sweden
In Sweden the farmers own cooperatives in many sectors which helps the
situation in the food chain to some extent, but according to the Federation
of Swedish Farmers 122 , retailer dominance is still perhaps among the
greatest in the EU. As agricultural markets today to a great extent are
globalised, the prices on the EU market also follows movements on the
120

http://ec.europa.eu/info/law/better-regulation/feedback/6773/attachment/090166e5b493b84d_en
http://ec.europa.eu/info/law/better-regulation/feedback/6750/attachment/090166e5b48f8f1b_en
122
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6687_en
121
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world market (volatile prices). As far as the European Commission IIA is
concerned, it is important also to assess the administrative burden and red
tape involved. The Federation of Swedish Farmers recommends option 4
given that the question of administrative systems and red tape can also be
handled appropriately in option 4.

Denmark
The Danish Agriculture & Food Council 123 finds it extremely important to
combat unfair trading practices. However, it believes the answer should not
be found in more EU legislation, since a “one size fits all” approach cannot
be adapted to the various and multiple food chains in the individual member
states. “The fact that more than 20 Member States have already adopted
very different legislation to curb UTPs which is tailor-made to address the
specific challenges on the individual markets is an illustration that common
EU rules (option 3) will not be able to solve the problems met by farmers in
many Member States. We are deeply concerned that a uniform EU
legislation will increase the number of bureaucratic rules –and thereby
costs– to the farmers without increasing the farmers’ income.” (Danish
Agriculture & Food Council; 2017). Therefore, the Council supports option
1 or as an alternative option 2. Should the Commission, however, decide
to proceed with option 3 or 4, the Danish Agriculture & Food Council finds it
extremely important that agri-cooperatives are exempted from mandatory
regulation. This should reflect the fact that agri-cooperatives in a number of
member states have been able to improve the economic position of the
farmers in the food chain.

Austria
Both the Austrian Chamber of Agriculture 124 and the Federal Ministry of
Agriculture, Forestry, the Environment and Water Management125 prefer a
123

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6723_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6743_en
125
http://ec.europa.eu/info/law/better-regulation/feedback/6758/attachment/090166e5b4915f34_en
124
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European framework legislation (option 3). The believe that EU-wide
legislation is required given that the existing national initiatives do not
suffice and do not take into account the rapidly growing concentrations of
retailers and the flow of goods.

Ireland
There is strong support in Ireland for the introduction of EU-wide legislation
to tackle UTPs. The Irish Farmers' Association 126, the Irish Creamery Milk
Suppliers Association 127 and the Irish Co-operative Organisation Society128
prefer legislative action in accordance with option 3 of the IIA, or
alternatively option 4.
Latvia
According to the Latvian Agricultural Organisation Cooperation Council 129
(an NGO with less than 10 employees), it would be necessary to implement
a minimum EU legislation (for the entire food chain) which establishes
general criteria to tackle UTPs and makes it possible for Member States to
enforce additional legislation (respecting Member State differences). By
combining

EU

and

national

level

legislation

it

is

more

likely

that

stakeholders take part in discussions and create the trust needed to
improve the food supply chain (between options 3 and 4).

126

http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6617_en
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6734_en
128
http://ec.europa.eu/info/law/better-regulation/feedback/6763/attachment/090166e5b49280aa_en
129
http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471/feedback/F6650_en
127
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4. Conclusions
This document includes the main developments that have come about in
2016 and 2017 with respect to UTP control at EU level. Seven (7)
conclusions can be reached from the study:
1. The possibility of developing specific EU-wide legislation for the food
chain is gaining weight albeit still generating resistance as well. From
the opinions expressed in the inception impact assessment, it seems
that 75% of the stakeholders are in favour of developing an EU level
regulation. Mixed models (combining public and private instruments)
receive approximately half the support as opposed to more rigid
regulation. In addition, the public consultation opened by the
European Commission shows that 87% of the respondents are in
favour of implementing actions against UTPs at EU level. If this
European regulation goes ahead, the next debate will revolve around
harmonising its enforcement by Member States, given that there are
currently important differences, both in regulatory cover as well as
regards the different roles of the control authorities (in some cases
similar to the United Kingdom —mediation role— and in others closer
to a sanctioning role —e.g. Spain and Slovakia). The European
Commission expects to be able to present an EU level regulation
proposal in the first six months of 2018.
2. Furthermore, several Member States can be seen to be more inclined
towards publicly regulating UTPs in the food chain by means of
agencies or authorities with full control and sanction powers beyond
judicial means (e.g. Poland in 2017).
3. Moreover,

some

countries

are

strengthening

their

regulatory

instruments (in the case of France this involves reinforcing the UTP
control system by increasing fines, while in Germany amendments
are being made to the Fair Competition Defence Act).
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4. In another group of countries, it appears that the initial drive against
UTPs seems to have lost steam, which is the case in Italy, Portugal
and the Czech Republic (as attested to by increasingly less activity
regarding this issue).
5. Lastly, it should be pointed out these processes are very dynamic and
changes can be seen in the models of some countries.
6. Spain is a case in point, where two court judgements have affected
the scenario. In the first, the Spanish Constitutional Court revoked
certain AICA functions holding them to encroach on the powers of
Regional Governments, which has led to these functions being
transferred to the latter. The second sentence refers to the ruling of
the Court of Justice of the European Union (CJEU) which found that
the Spanish regulation generally prohibiting selling at a loss (the
Retail Act) contradicts EU law. This may mean an important blow to
producer sector claims that have been reporting a significant number
of cases of these types of practices by the retail business (loss-leader
products).
7. As far as taking a stand is concerned in control authority terms, the
AICA continues to stand out clearly as the most active authority in
controlling UTPs specific to the food chain, though the French and
Slovakian cases are also noteworthy in this area.
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ANNEXE 1: Questionnaire 1 – national authorities
The purpose of this questionnaire is to collect information on national legislation
on unfair commercial practices in the food supply chain.
I. General information
1.
a) Are there additional national provisions for competition that go
beyond the scope of EU competition legislation (Articles 101 and
102 of the TFEU) and are they relevant to UTPs in the food supply
chain (either specifically or as part of legislation)? If so, please
provide a copy of the relevant laws and provisions in the original
language and an English translation, if there one is available.
b) Do these provisions directly impact on competition and consumers?
2. Is there a specific national law in your country that tackles UTPs apart
from competition law and which deals with the food supply chain (either
specifically or as part of the scope of the legislation)? If so, please provide
a copy of the relevant laws and provisions in the original language and the
English translation, if there one is available.
3. Is there any plan in your country to amend existing laws in this area or to
introduce new legislation? If so, please provide the draft bills/provisions or
any other preparatory document, where available.
II. Implementation and enforcement measures
4. Which bodies/authorities in your country, other than the courts, are
responsible for enforcing the relevant laws and provisions?

5. If there is more than one, please describe the responsibilities of each one
and how they interact with the other(s). Competition authorities should
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only be mentioned if they are entrusted with tasks beyond the scope of
application of EU Competition Law (i.e. Articles 101 and 102 of the TFEU).
6. Please indicate if it can act on the basis of confidential reports regarding
stakeholders allegedly involved in unfair trading practices for each body
described in the previous question.
7. At what stage in the enforcement proceedings, where applicable, must the
identity of the reporting party be disclosed?
8. Please indicate for each body described in the previous question 5 if it can
conduct official investigations in the case of alleged unfair trading practices.
9. What are the prior requisites to undertake investigations, if any?
10. What fines or other sanctions are provided for in the framework of
application for UTPs in your country? Indicate the specific conditions to be
met to impose any such fines / sanctions.
11. If the enforcement framework in your country provides for fines, how is
the fine level defined?
III. Enforcement
12. Please provide an estimate of how many claims have been filed against
UTPs, where appropriate, with the enforcement body or bodies in your
country for 2014, 2015 and 2016.
13. If complaints were made, how many led to further actions?
14. How many investigations concerning alleged UTPs were conducted by the
enforcement body in your country in 2014, 2015 and 2016?
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15. If investigations have been conducted, what were the findings?
16. How many entities were fined / sanctioned by the enforcement body as a
result of detected UTPs in your country in 2014, 2015 and 2016?
17. If the decisions on fines / sanctions are made public in your country,
please provide the names of the fined / sanctioned entities, where
appropriate.
18. If fines / sanctions were imposed, what specific practices were they
imposed for?

19. If fines were imposed, what was the minimum, medium and maximum
level (in absolute terms or as % of turnover) of these?
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ANNEXE 2. Control authority questionnaire. Questions about
administrative and implementation costs
A. Introduction
There are several potential costs involved in implementing and enforcing the new
EU legislation. These cover the enforcement of the legislation, as well as,
possibly, the submission of reports on watchdog activities and coordination
activities with other authorities.
To report on the decision-making process at EU level, it is useful to have
estimates of what this may involve in terms of costs for Member State
administrations.
B. Implementation and enforcement costs
The following are the possible implementation, enforcement and administrative
requirements that we would like you to take into account on providing your
estimates in Section C:
1. In terms of enforcement:


for those Member States that have an authority to handle claims (as
there may be, for instance, a competition authority or ombudsman);



the capacity to receive and manage complaints, including the capacity
to handle anonymous complaints, aggregate claims and the capacity to
conduct official investigations;



the capacity to impose corrective measures to deter UTPs (such as
fines or publishing findings).

2. In terms of coordinating application:


participation in an annual meeting to ensure the effective and
consistent implementation of EU rules.



cooperation with the authorities of other Member States if so required
by cross-border UTP cases.

3. In terms of reporting requirements:


annual reports on the authority's enforcement activities

C. Questions
1. Is there legislation regulating UTPs in your Member State?
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2. Do you have an authority that deals with UTP legislation (apart from the
UTPs that are being dealt with by the civil law courts)?
2.1.

(If the answer to question 2 is "Yes") Can you please indicate what
were the approximate costs involved in setting up this authority and
indicate its operating costs?

2.2.

(If the answer to question 2 is "Yes") Can you please provide an
estimate of the additional costs that your authority might have to
meet if there are EU compliance requirements?

2.3.

(If the answer to question 2 is "No") Can you please provide an
estimate of the costs that might be involved in setting up and
running an authority based on the description of EU compliance
requirements?

3.

On the basis of the description of the possible compliance requirements at
EU level, we assume that once a year the authority will compile and send
a report to the EU. This report would summarise and analyse real data on
the enforcement of the rules. Please provide an estimate of the cost of
drafting such a report (cost per year or per report).

4.

On the basis of the description of the possible compliance requirements at
EU level, we assume that the authority will take part once a year in a
meeting in Brussels to interchange information with the Commission and
other authorities. Please provide an estimate of the cost of participating in
such a forum (cost per year).

5.

Do you have any suggestion on ways to limit the impact of the EU action
on administrative costs, though ensuring they continue to be effective (for
instance, simplifying the rules, etc.)?

6.

Would you like to highlight any important restrictions to the method used
to estimate the administrative costs?
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